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Guiding principles of our workforce policies
We are committed to improving staff experience and wellbeing, making sure our staff feel
valued, supported and cared for. As part of this we want to do everything possible to
ensure our policies are progressive, easy to understand and are used and applied in a
fair and meaningful way. We also want to ensure our policies support staff even in difficult
or challenging circumstances, facilitating decisions being made with transparency and
impartiality.
1.0

Introduction

1.1

Purpose of Policy

Sussex Partnership NHS Foundation Trust requires high standards of conduct from
everyone and is committed to helping people improve and learn from mistakes. The policy
and procedure is designed to ensure a fair, systematic and consistent approach is taken
when an employee's behaviour or action is in breach of workplace rules or falls short of
the expected standards.
The fair treatment of staff supports a culture of fairness, openness and learning in the
NHS by making staff feel confident to speak up when things go wrong, rather than fearing
blame. An objective and prompt examination of the issues and circumstances should be
carried out to establish whether there are truly grounds for a formal investigation and/or
for formal action or would alternative measures be more productive i.e training, support,
guidance or informal management.
The aim of the policy is to help staff achieve and maintain acceptable standards of
conduct, attendance and performance. Details of the general standards of conduct
and behaviour expected of all staff can be found in Appendix 1.
Where an employee’s ability to do their job is affected by a lack of skill or knowledge, or
ill health, this will be managed by following the Managing Performance and Capability
Policy. https://policies.sussexpartnership.nhs.uk/workforce/capability-policy
1.2

Definitions

Misconduct
Misconduct is a breach of the trust’s policies or rules, and / or a failure to observe
standards of expected conduct at work, and / or a breach of professional codes of
conduct. See Appendix 2
Gross Misconduct
Gross Misconduct is misconduct of such a nature that the trust may be justified in
dismissing the member of staff who commits the offence. Such offences may warrant
summary dismissal without any prior warnings. See Appendix 3
1.3 Scope of Policy
This policy applies to members of staff employed by the trust on a substantive or fixed
term contract. It does not apply to bank workers, agency workers or contractors. There
are additional procedures in place for medical staff where professional conduct issues
arise which can be found in the trust’s Managing concerns about Medical Staff Policy.
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1.4 Principles
This policy incorporates the principles of natural justice in that the employee will
have the right to know the allegation being made against them; a fair and proper
hearing; as well as the opportunity to respond to these allegations. ACAS
guidance has been incorporated into this policy which also complies with the
Employment Rights Act 1996 (as amended) and the Equality Act 2010.
It is expected that all employees behave in a manner that promotes good relations with
their colleagues and managers. As employees of the trust, all staff are expected to
present a professional image to the general public, patients/service users, their relatives
and/or carers. See Appendix 1
All employees are expected to bring to the attention of their manager or a senior
member of staff the actions of a person or persons which might jeopardise the health,
safety or welfare of a patient/service user or member of staff or the reputation of the
trust.
Managers are responsible for ensuring their team is aware of the required standards of
conduct and for bringing any concerns to the attention of employees at the earliest
opportunity.
Wherever concerns arise and where appropriate, the manager should attempt to resolve
issues at an informal stage. It is important to resolve issues as quickly as possible to
minimise the impact and disruption for staff and patients.
Where a potential issue relates to job performance, the matter will be dealt with as a
capability issue for which separate procedures apply. Where it is considered, however,
that the employee is capable of performing the duties in question but unwilling to do so,
the matter will be dealt with under the disciplinary procedure as a conduct issue.
The trust is working towards ensuring that all managers who chair or sit on hearing
panels will have appropriate and up to date training on managing / chairing disciplinary
cases and will undertake appropriate refreshers every three years. This will be in
addition to the current arrangements, whereby managers who chair or sit on hearings
panels are accompanied by professionally qualified and experienced members of the
HR department. All managers who chair or sit on hearing panels will have up to date
Equality, Diversity and Human Rights training.
Employees can be accompanied and represented, at a disciplinary hearing by a trade
union representative or a work colleague, or other companion from any background, not
acting in a legal capacity.
Disciplinary cases will be treated sensitively and confidentially. Information will only be
shared with those who have a legitimate right to be informed in accordance with Data
Protection Act 2018 and the Common Law Duty of Confidentiality. Breaches of
confidentiality by any party may result in disciplinary action. Standard Operating
Procedures agreed between Human Resources and the Data Protection Office will be
followed.
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Managers will aim to ensure that all action taken under this policy and procedure is
reasonable and proportionate.
Where a staff member discloses an existing disability, the trust will make any appropriate
reasonable adjustments to the process.
Where a member of staff resigns whilst an investigation or disciplinary process is still in
progress, a decision will be made as to whether sufficient evidence has been gathered,
and what the most appropriate way is for bringing the matter to a conclusion. Referral to
the appropriate external body may still go ahead.
Where a member of staff goes onto long term sick leave during an investigation or
disciplinary process, the situation will be kept under review and appropriate support
provided. The trust however reserves the right to proceed with disciplinary hearings in
certain circumstances.
2.0

Policy Statement

2.1

Statement

The trust is committed to ensuring that high standards of conduct and behaviour are
consistently maintained. This is in order to ensure the safety and welfare of patients,
staff, relatives and outside agencies, as well as to achieve the trust’s organisational
objectives. The disciplinary procedure is designed to ensure a fair, systematic and
consistent approach is taken when an employee’s behaviour or action is in breach of
workplace rules or falls short of the expected standards and the trust’s visions and
values.
2. 2

Responsibilities

All employees of the trust have a responsibility to read this and other linked policies and
to ensure that the process is carried out in a professional and timely manner. Staff are
reminded that they should be open and honest throughout the process and that it should
not be discussed with anyone not involved. Further information on the various roles of
managers in the operation of the Disciplinary Policy and Procedure is contained in
Appendix 4.
3.0 Duties
All employees have a duty to be familiar with workforce policies.
All employees should comply with the requirements set out in the policies and follow the
procedures described within them.
Sometimes common sense and management discretion can mean that moving away
from policies and procedures are more helpful to all parties. Where policies and
procedures are not followed, a clear explanation should be provided and agreement
reached and documented by all parties. Any dispute as a result of a management
decision to move away from the policy without an individuals’ agreement will be covered
by the Grievance procedure.
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Support and Representation
Employees have a right to be accompanied by a single “companion”. This can be a trade
union representative, a fellow employee or an official employed by a Trade Union. This
companion is allowed to address the hearing to put and sum up the employee’s case,
can express a view or opinion in an appropriate manner and in relation only to the case,
and confer with the employee during the hearing. The companion does not, however,
have the right to answer questions on the worker’s behalf, address the hearing if the
employee does not wish it or prevent the employer from explaining their case.
In exceptional circumstances there may be an occasion when it is recommended that a
third party attends in an advisory capacity which should be with the agreement of those
attending. This can be a representative from Occupational Health, Access to Work or an
appropriate person who can support the employee such as a Care Worker. Family
members or friends are not normally able to attend meetings or hearings.
Where disciplinary action is proposed involving an accredited trade union representative,
the appropriate full-time officer will be contacted before action is taken.
Trade Union Representatives
Trade union workplace representatives, otherwise known as stewards, are elected
representatives whose role includes representing members both individually and
collectively. All stewards have basic training in representation and access to regular
training courses. They can gain support, advice and information from their branch, paid
union officials via their regional offices and their union’s online resources. Stewards are
bound by the rules and governance structures of their union and are expected to keep up
to date with relevant training.
4.0

Procedure

4.1

Informal Discussions

The trust recognises that cases of minor misconduct are best dealt with informally and
quickly.
In many cases additional training, coaching and advice may be needed. When there are
concerns about conduct, managers will talk to the employee in a private and appropriate
setting as soon as possible, normally within a few days.
This should be a two-way discussion aimed at talking through shortcomings and
encouraging improvement, a written record should be made for on-going monitoring as
part of the supervision process. The manager will make sure the employee understands
the standards expected of them and will explain how their conduct will be monitored
along with a clear timescale for improvement and any support or training they may
need.
Where appropriate, managers may also summarise concerns and expectations in
writing, a copy of which will be placed on the personal file. If informal action does not
bring about the required improvement, or the misconduct is too serious to be classed as
minor, formal disciplinary action may be considered.
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Where a serious incident has occurred or a serious allegation made, the manager will
carry out some initial fact finding in accordance with section 4.1 of the trust’s
Investigation policy and procedure.
4.2

Grounds for Disciplinary Investigation

In some circumstances it may not be appropriate to resolve the issue informally and
therefore a formal disciplinary investigation should be conducted to investigate the
allegation. The trust has outlined examples of behaviour/actions which may result in
disciplinary action being taken (see Appendices 2-3). This list is not exhaustive but
indicative of behaviours/actions which may result in disciplinary action being taken.
4.3

Involving other Agencies or Statutory bodies in the investigation

Depending on the nature of the allegations it will be necessary to involve other agencies
or statutory bodies in the investigation. For example, where allegations relating to child
or adult protection are raised, it will be appropriate to involve the relevant professionals
from the local authority and the police. In particular, an allegation of abuse made
against a person who works with children must be reported within 24 hours to the Local
Authority Designated Officer under the provisions of local authority Child Protection and
Safeguarding Procedures.
Safeguarding
Safeguarding Investigation Policy and Procedure Page 11 of 20 Statutory guidance in
Section 11 of the Children’s act (1989, 2004) clearly stipulates that organisations
including the NHS must have clear policies in place for dealing with allegations against
people who work with children. This is reflected in Working Together to Safeguard
Children (HM Government: 2018: Chapter 2 paragraph 4).
The Care Act was updated in April 2016, to include a section on allegations against
people in positions of trust (14.120-14.132) for adults at risk of harm or abuse, which
states that this policy must be in place, and distinguish between allegations and
concerns regarding quality of care or practice or complaints
The Sussex Partnership Safeguarding Team should be consulted in cases of
allegations regarding the abuse or neglect of children or adults. In consultation with the
relevant manager and the safeguarding team, the Case Manager should consider
whether the trust should raise a safeguarding alert or concern by contacting:
• the Local Authority Designated Officer under the provisions of the appropriate local
authority’s Child Protection and Safeguarding Procedures
• the appropriate Local Authority’s Adult Social Care department in relation to
safeguarding adults. The local authority may have a designated role i.e. in East Sussex
there is a LADO for adults, and in Brighton there is a lead role in relation to persons in a
position of trust (PIPOT).
Reference should be made to the Pan Sussex Child Protection and Safeguarding
Children Procedures and the Sussex Safeguarding Adults Policy and Procedures. (See
trust safeguarding pages):http://staff.sussexpartnership.nhs.uk/nursingdepartment/teams/safeguarding-team
Criminal offences and police involvement
Where a criminal offence is alleged, the Case Manager will check with the police to
obtain their advice on whether it is safe to proceed with an internal investigation, or
parts of the internal investigation, in regard to the police’s own collection of evidence.
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If the police request the internal investigation be put on hold this will be taken into
consideration and discussed with HR. However, it will not automatically delay or prevent
investigation. Regular contact by the Case Manager with the police and/or Counter
Fraud will be required to move the case forward with the view that cases will not be held
for longer than eight weeks where possible.
Fraud
Fraud Where allegations of fraud are made it may be necessary to involve the trust’s
audit and counter fraud teams in investigations. More detail can be found at
http://staff.sussexpartnership.nhs.uk/trust-news/1944-meet-your-local-counter-fraudspecialist It may be appropriate for some or all of the materials from the other agency’s
investigation to be included in the Investigating Officer’s final report. There may be
occasions when it is necessary to share the report with other agencies, such as the
police, adult social care or professional bodies.
Personal data Breaches
Where cases include serious personal data breaches likely to result in a risk to the
rights and freedoms of data subjects, the trust has a legal duty to report such cases to
the Information Commissioner’s Office within 72 hours via the trust’s Data Protection
Office.
4.4

Formal Disciplinary Sanctions

Once all the facts have been considered by the hearing panel (see 4.5 below and
Appendix 5) a decision will be taken on the appropriate action. Depending on the
findings, this may result in no action being taken, informal management action or a
disciplinary sanction.
The seriousness of the case will determine the level of disciplinary action to be taken,
considering any mitigation. The procedure may be entered at any stage. The stages do
not need to be taken sequentially.
There is a right of appeal against formal disciplinary action taken at every stage.
The trust has the responsibility to inform appropriate legal and professional bodies of
any formal warnings issued as an outcome of the hearing, depending on the context
and seriousness of the warning.
4.4.1

Stage 1 - First Written Warning

A First Written Warning may be issued, where the member of staff fails to meet required
standards following informal action or for a ‘minor’ breach of conduct or where the
mitigating circumstances are heavily weighted.
This warning will also inform the employee that any further misconduct, or a failure to
improve their conduct within a specified time, may render them liable to further action
under the disciplinary procedure which could result in dismissal.
First Written Warnings are confirmed in writing and apply for 6 months after which time
they lapse.
4.4.2

Stage 2 - Final Written Warning

For a more serious offence, or the repetition of a previous offence for which the
employee has been disciplined, a Final Written Warning may be given.
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This warning will be issued to the employee in writing. This warning will also inform the
employee that any further misconduct, or a failure to improve their conduct within a
specified time, may render them liable to further action under the disciplinary procedure
which could result in dismissal.
Final written warnings are confirmed in writing and apply for 12 months after which time
they lapse. In exceptional circumstances, where a final written warning is an alternative
to dismissal, final written warnings may be live for up to 24 months.
4.4.3 Stage Three - Dismissal with Notice
If an employee’s conduct has demonstrated no improvement despite previous warnings
through the disciplinary process the employee may be liable to dismissal with notice or
with pay in lieu of notice following a disciplinary hearing. Any outstanding monies or
expenses will be paid. Dismissals may be reported to the relevant professional body as
appropriate.
A letter confirming this decision should be sent by recorded delivery to the employee.
Dismissal without Notice
If the employee’s conduct is considered an act of Gross Misconduct, as outlined in
Appendix 3, this may warrant summary dismissal. This is the immediate dismissal of
an employee without notice and without pay in lieu of notice, determined at a
disciplinary hearing. Any outstanding monies or expenses will be paid. Dismissals may
be reported to the relevant professional body as appropriate.
A letter confirming this decision should be sent by recorded delivery to the employee.
Additional action as a result of being issued with a disciplinary warning:
If a final written warning is issued, the member of staff will not be awarded an annual
pay increase on the pay step date in the twelve months after the issue of a warning.
The Chair of a hearing will ask the line manager to action this via the ESR manager
self-service function. For staff commencing NHS employment or those who moved to a
higher banded role on or after 1 April 2019, if a final written warning is issued, the
member of staff will not progress to the next pay step point if the warning is live on their
pay step date. In those situations, the manager should initiate a pay step review
meeting before the expiry of the warning and if all other requirements have been met,
the member of staff will progress to the next pay step effective from the date after the
warning expires. Further details can be found in the trust’s pay progression policy:
https://policies.sussexpartnership.nhs.uk/workforce/546-pay-progression-policy
In addition, to the issue of a final written warning for up to 24 months the following
actions may be appropriate:
• Transfer to another department / site.
• Demotion or downgrading (without pay protection) with employee consent.
• Change of shift or working pattern.
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4.4.4 Communication following Dismissal
In some cases, it may be appropriate to inform external professional bodies or legal
bodies, such as the Nursing and Midwifery Council or the police, of the employee’s
dismissal from the trust. The appropriate Executive or Strategic Director (i.e. Nursing in
the case of a nurse, Medical in the case of a doctor and Therapies in the case of a
qualified therapist) should be sent details of the case (management case, hearing notes
and outcome letter) in order for them to make an assessment as to whether a referral is
required.
4.4.5 Recording Hearings
Ordinarily a note taker will take notes of the hearing, which will not be verbatim; a copy
of which will be available on request. The hearing may also be recorded in certain
complex cases with the agreement of everyone. These recordings will be used purely
for the purpose of typing the notes and will be destroyed afterwards. The hearing may
also be recorded if this is considered a reasonable adjustment in line with the Equality
Act. Advice can be sought from Occupational Health and the Human Resources
Department. Any covert recordings will be considered a disciplinary issue.
4.5

Hearing Format – for Full Details See Appendix 5

At the hearing, the case manager will present the case and where applicable invite any
witnesses. Where an investigation has been carried out, the investigator may be invited
to the hearing and answer any questions.
The employee will be given the chance to set out their case, answer any allegations,
ask questions, show evidence, call relevant witnesses (with good notice), respond to
any information given by witnesses.
In considering the sanction, the hearing Chair/Panel will take account of the employee's
previous work record and other mitigating factors. Where the investigation stage of the
process has taken longer than the 12 week timescale, as outlined in the Investigation
policy and procedure, and it evidenced that this has been outside of the control of the
employee, consideration should be given to reducing the ‘live’ period penalty timescale
of any Stage 1 or Stage 2 warning.
Witnesses will be called if they have a significant contribution to make to the case. If
statements from trust employees are presented as evidence, every reasonable effort
will be made to ensure that they attend the meeting, unless it is agreed with the
member of staff that the facts are not in dispute and/or the presence of one or more
witnesses would serve no material purpose.
The outcome of a hearing will be notified in person by the Chair of the hearing. Only
where this is not possible or the individual requests otherwise, should notification be by
phone, video call or in writing.
The outcome of the meeting will also be confirmed in writing, normally within five
working days. If disciplinary action is taken, the letter will include details of the
complaint, the improvement required (if appropriate) and the right to appeal where a
formal sanction is issued. It will also state that further disciplinary action may be taken if
there is not a satisfactory improvement.
Hearings may result in no formal sanctions being issued; however standard setting,
training and/or departmental/individual recommendations may be put in place, if
appropriate.
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On occasion, it may be preferable for the hearing to be held on a ‘virtual’ basis using an
I.T platform such as skype. This approach would need to be agreed between the Chair,
the employee, staff side and any witnesses, in advance of the hearing date.
In exceptional circumstances the panel may include a member external to the trust who
has knowledge, skills and experience that reflect the background and/or specialty of the
employee in question.
Separate procedures and guidance for managing misconduct of medical and dental
staff can be found in the Managing Concerns about Medical Staff’ Policy.
4.5.2 Appeal Hearing
Employees have the right to appeal against formal disciplinary action that has been
taken. The manager to whom the employee should direct their appeal will be detailed in
their letter confirming the original decision.
In order to appeal, the employee must set out the specific grounds on which they intend
to appeal (e.g. facts of the case are incorrect, mitigation was not considered,
disagreement on the severity of the penalty or the length of the penalty), in writing,
within 10 working days of receiving the written confirmation of the disciplinary action. A
copy of the letter of appeal should also be forwarded to the Chief People Officer.
Reasonable attempts will be made to set a mutually convenient date for the appeal
hearing, which will be co-ordinated by the HR Department. Where possible this will be
within 20 working days of the appeal notification being received. If following repeated
communication with all parties a date has not been agreed, a final date with notice will
be set by the office of the Chief People Officer.
Wherever possible, appeals should be heard by managers senior in authority to the
chairperson of the disciplinary panel. In the case of an appeal against a written warning
the appeal panel will consist of two Senior Managers with no previous involvement of the
case or any conflict of interest that could influence decision making and a representative
from HR. The appeal panel in respect of a dismissal will consist of a Director or next in
line as Chair and a Senior Manager supported by a member of the Human Resources
team, none of whom will have been involved in the previous investigation or hearing or
have any conflict of interest that could influence decision making. In matters concerning
professional practice, one of the panel members shall be a manager with specialist
knowledge.
In exceptional circumstances the panel may include a member external to the trust who
has knowledge, skills and experience that reflect the background and/or specialty of the
employee in question.
The trust is committed to ensuring appeal panels are appropriately diverse in
representation, experienced and trained. Panel members will be selected to achieve
this. If employees have any concerns in relation to bias or diversity of the panel, they
can raise this with the Chief People Officer.

Page 11 of 29

The Appeal Hearing Procedure is set out at Appendix 6
The purpose of an appeal is not to ‘re-hear’ the disciplinary case and will focus only on
the specific points raised in the appeal letter. Both the original hearing chair and the
employee should submit a brief case which will be circulated to all parties five working
days prior to the hearing. The original disciplinary hearing chair should ensure that all
parties have the relevant documentation from the initial hearing.
Witnesses may only be called if it is justified that they can clarify or add to evidence
which is critical to the case.
The panel’s decision will normally be given orally and confirmed in writing within five
working days of the hearing. If a decision has not been reached, the panel will adjourn
and reconvene, or issue their decision in writing.
The panel will have the authority to:
•
•
•

Dismiss the appeal, partially or in its entirety
Uphold the appeal, partially or in its entirety
Substitute the penalty with an alternative

The decision of the appeal panel will be final.
On occasion, it may be preferable for the appeal hearing to be held on a ‘virtual’ basis
using an I.T platform such as skype. This approach would need to be agreed between
the chair, the employee, staff side and any witnesses, in advance of the appeal hearing
date.
4.5.3 Supporting Employees
Being subject to allegations of misconduct can be very upsetting and stressful for the
employee and other colleagues affected.
It is important throughout the procedure for the manager to keep talking with both the
employee and any other staff affected. Clear, regular and confidential communication
can help make sure employees are kept informed of what is happening, have the
opportunity to ask questions and can avoid stress and other mental health issues.
Managers are responsible for maintaining communications and will make every effort to
ensure employees receive clear, timely, comprehensive and sensitive information about
the allegations and regular progress updates on any investigation until the matter is
concluded.
Where there are concerns about an employee’s health or wellbeing, Occupational
Health advice will be obtained.
Employees, including those who are involved as witnesses, will be supported by an
appropriate manager and will have access to the trust’s Contact services: Support available includes:
Health and Wellbeing Online Page
The trust has a dedicated Health and Wellbeing online portal offering advice and links to
various sites to support staff wellbeing.
http://staff.sussexpartnership.nhs.uk/health-and-wellbeing
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Occupational Health
The trust’s occupational health service provides advice to help to reduce or avoid illness
and, where sickness occurs, they will work with you to get you back to work. They have
a physiotherapist and psychologist within the occupational health department to support
you with issues that may be preventing you from working or affecting your ability to do
your job
You can refer yourself or be referred to occupational health by your manager.
http://staff.sussexpartnership.nhs.uk/i-need-help-with/occupational-health
Employee Assistance Programme
Health Assured is the trust Employee Assistance Programme. They offer free
confidential support services for employees and their families. Free 24 hour 0800 783
2808 www.healthassuredeap.com
Buddy
A buddy will be offered to staff that have been suspended. The buddy will normally be a
work colleague, who will not be involved in any associated investigation procedure, who
will keep the suspended employees up to date with work related issues during the
period of suspension.
https://policies.sussexpartnership.nhs.uk/workforce/498-suspension-policy-2
Supporting Employees Policy
https://policies.sussexpartnership.nhs.uk/workforce/465-supporting-employeesincluding-post-incident-or-complaints-policy
4.6

Special Cases

4.6.1 Non-Compliance of the Trust Employments Checks Policy
In cases where employees have not complied with the requirements of this policy and
there is no evidence that this is a genuine mistake, the employee will be notified that
continued non-compliance will be considered gross misconduct. In such cases
employees will be automatically removed from duties whilst remedial action takes place.
Whilst there is a breach in one of the essential employment checks the employee is
unable to fulfil their contact with the trust and therefore the removal from duties will be
without pay.
4.6.2 Rights of Accredited Trade Union Representatives
Normal disciplinary standards apply to trade union representatives’ conduct as
employees.
No disciplinary action will be taken against a trade union or health and safety
representative, in matters related to their roles as representatives or in their substantive
jobs, until the circumstances of the case have been discussed with a senior
representative of the union concerned, or a full-time officer where appropriate, together
with the HR Department.
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4.6.3 Criminal Offences
Occasionally staff may be subject to police enquiries or legal proceedings during
employment. Should this be case the employee should advise their manager as soon
as they are aware. If the employee prefers they may refer to the HR Department for
further advice.
Criminal offences/alleged offences outside employment shall not be treated as
automatic reasons for dismissal. The main considerations will be:
•
•
•
•

whether the offence brings into question the employee’s suitability for their work;
whether it is unacceptable to other employees or clients;
whether the trust’s reputation could be brought into disrepute if the employee was
to remain employed by the trust; or
whether the employee did not declare the allegation and/or offence within a
reasonable time of it occurring.

Employees should not be subject to disciplinary action solely because a charge against
them is pending. However, should an employee be absent through having been
remanded in custody it may be necessary to take action solely on these grounds where
a return to work is not foreseen within reasonable timescales, such dismissal would be
on grounds of a ‘legality’ rather than ‘conduct’.
In both cases the trust will carry out its own investigation and come to its own conclusion.
This investigation and decision are separate to the criminal investigation and the results of
one may or may not correspond with the results of the other. Requests from the police for
the trust not to investigate until the police investigation has been concluded will be
considered but with a view that the trust is required to investigate allegations in a timely
manner and therefore the decision may be taken that the trust needs to commence its own
investigation prior to the conclusion of any police enquiries. Guidance from the HR
Department should be sought in order to determine the appropriate course of action.

4.7 Raising a Grievance or Dignity at Work Complaint
Where an employee raises a grievance during a disciplinary process, and this is related
to the disciplinary case, it may be appropriate to consider the grievance as part of the
disciplinary procedure, as this is likely to form part of the employee’s mitigation as part
of their response to the allegations. In such a circumstance ‘status quo’ as outlined in
the grievance procedure will not apply and the disciplinary process will continue.
Alternatively, it may be appropriate to consider both disciplinary and grievance issues
concurrently. In some circumstances the disciplinary process may be temporarily
suspended in order to deal with the grievance.
In the event an allegation of bullying and/or harassment is made during a disciplinary
process such as at investigation or hearing stage, a decision will be taken as to halting
the disciplinary process, or not, whilst the matter is considered in line with the
appropriate policy. Where the decision is taken to proceed with the disciplinary process,
the allegations may be heard and considered as evidence or mitigation.
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4.8 Misapplication of the Procedure
Where an employee believes that the policy has not been applied properly and the
concern relates to an on-going disciplinary process. The concern should be raised and
it will be addressed as part of the disciplinary process. If the employee still does not feel
the matter has been satisfactorily addressed, they may submit a statement of grievance
under the trust’s grievance procedure.
5. Development, consultation and ratification
This policy has been developed in partnership with Staff Side colleagues through the HR
Policies working group and ratified at the trust Partnership Forum.
6.

Equality and Human Rights Impact Assessments (EHRIA)

The policy has undergone an equality and human rights impact assessment.
7. Monitoring Compliance
The HR Department will commission Audits from time to time and maintain statistics
and monitor trends which will be reported regularly to the trust Partnership Forum.
Updates will take place at the review date or before in line with changes in legislation,
case law or best practice.
Some policies are audited annually and published as part of the Equality, Diversity and
Human Rights Report to check compliance.
8. Dissemination and implementation of policy
This policy will be circulated to all staff by means of communication tools available to
the trust such as Partnership Bulletins, leadership briefings, circulated at team meetings
and will be placed on the staff intranet. New staff will be made aware of the policy at the
trust induction. Paper copies will be made available to members of staff on request.
Training for managers will be offered to ensure that they are familiar with the policy and
its procedures.
9.0 Document Control including Archive Arrangements
It will be the responsibility of the Sponsor and Author of this policy document to ensure
that it is kept up to date with any local, national policy or legislation. The policy will be
managed in accordance with the Policy for Procedural Documents.
10.0 Reference Documents – Not Applicable
11.0 Bibliography
ACAS Code of Practice 1 – Disciplinary and Grievance Procedures
12.0 Glossary – Not Applicable
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13.0 Cross Reference
Suspension policy
Investigation Policy
Capability Policy
Dignity at Work (Harassment and Bullying) Policy and Procedure
Incidents and Serious Incident Policy
Supporting employees including post incident or complaints policy
Pay Progression Policy
Managing concerns about Medical Staff policy
Equality and Diversity Policy
Safeguarding and Child Protection Policy and Procedure
Safeguarding Vulnerable Adults Policy
Sussex/Kent/Hampshire Child Protection and Safeguarding Procedures
Sussex/Kent/Hampshire Multi-Agency Policy and Procedures for Safeguarding
Vulnerable Adults
NHS Just Culture Guide
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Appendix 1

General Standards of Performance and Behaviour Expected of All Staff
Employed by Sussex Partnership NHS Foundation Trust
The following gives an indication (but not an exhaustive list) of the general standards of
performance and behaviour expected of staff. Failure to comply with these rules may
lead to disciplinary action. While a first breach of the rules would not normally result in
dismissal, continued breaches, after warnings and opportunities to improve, could
cumulatively do so.
In addition, many departments have specific rules relating to the activities of that
department, failure to adhere to which may also result in disciplinary action being taken.
•

All employees are expected to comply with the trust’s Employments Check
Policy. Where there is a breach in one of the essential employment checks,
employees will be required to explain the reason behind the breach and provide
any documentary evidence to support this. In cases where the DBS have
identified a positive disclosure (e.g. listed cautions, convictions), the employee
will be required to show their DBS disclosure documentation to a relevant
manager or senior member of the trust.

•

Employees are expected to carry out the reasonable and lawful instructions of
their managers quickly and efficiently and to carry out their duties as described in
their job descriptions and objectives to a satisfactory standard.

•

Employees are expected to provide a prompt and efficient service, wherever
possible, observing at all times their duty of care, the trust and public interest and
relevant professional codes of conduct.

•

Employees must comply with the provisions of the trust’s Equality, Diversity &
Human Rights Policy and carry out their work with concern and respect for the
feelings of others, including service users, visitors and colleagues, whatever their
background.

•

Employees are expected to attend for duty for the hours as outlined in their
contracts of employment or as agreed with management.

•

Employees are expected to present themselves for work unless they have prior
permission to be absent. In cases of sickness or sudden domestic emergency,
the responsibility lies with the employee to inform their manager at the earliest
opportunity and to comply with all requirements for sickness reporting under the
trust’s Sickness Absence & Attendance Management Policy.

•

Employees must treat all information relating to service users, staff and
commercial matters as confidential at all times and comply with the provisions of
the Data Protection Act 2018 and General Data Protection Regulation (GDPR)
as appropriate.

•

Employees should inform their managers of employment outside their trust
working hours where there this may give rise to a possible conflict of interest.
Any staff undertaking other employment outside their contractual hours must
ensure
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that this in no way hinders or conflicts with the interests of their employment with
the trust or has any adverse effect upon the performance of their duties.
•

All staff are expected to comply with the trust’s Health and Safety Policy and to
carry out their duties in a manner that ensures safe and secure working practices
and a safe environment for themselves and others.

•

All staff are expected to maintain appropriate standards of appearance and, where
necessary, to wear the required uniform or protective clothing and the appropriate
identification.

•

All staff are expected to maintain professional relationships and adhere to
professional boundaries with patients and ex-patients. Any non-professional
relationships with patients or ex-patients are considered inappropriate and a
matter of gross misconduct and may also give cause for criminal investigation by
the police and ultimately prosecution. The Sexual Offences Act 2003 makes it an
offence for those engaged in providing care, assistance or services to someone
with a learning disability or mental disorder to engage in sexual activity with that
person whether or not that person has the capacity to consent, although this does
not apply if the sexual relationship pre-dates the relationship of care, which would
often be the case with dementia.

•

Where professional or trust codes of conduct exist, these must be adhered to.

•

All staff are expected to use appropriate and professional communication with
colleagues, service users, relatives, external agencies etc whether it be verbal or
written.

•

Employees are expected to comply with the provisions laid out in all relevant trust
policies and procedures. They are responsible for ensuring that they have read
and understood the policies that apply to them.
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Appendix 2

Misconduct
Misconduct is a breach of the trust’s policies or rules and/or a failure to observe
standards of expected conduct at work.
The trust considers the following behaviours/action as misconduct:
•
•
•

•
•
•
•
•
•
•
•
•

•
•
•
•
•
•
•
•
•

Failure to carry out reasonable instructions or other acts of insubordination
Causing damage through carelessness to trust, service user or staff property
Misuse of authorised access to information and systems, unauthorized access to
information and systems, and any activity that could breach the security of the
trust
Failure to display positive attitudes and supportive behaviours in line with trust
values in their interactions with other people
Causing unnecessary inconvenience to service users, staff or the public
Unauthorised use or misuse of telephones or other trust property and equipment
Failure to comply with safety, hygiene and security rules
Failure to complete timesheets, records or other documents as required
Unauthorised absence
Refusing to work
Smoking in prohibited areas
Not inform manager of employment outside contractual hours, which hinders or
conflicts with the interest of employment with the trust or duty to abide by
relevant professional codes of conduct or has an adverse effect upon work
performance.
Using offensive language or other offensive behaviour
Leaving the workplace without permission
Any action detrimental to the care and treatment of service users (not
constituting negligence - see Gross Misconduct)
Inappropriate internet usage
Misuse of social media affecting the reputation of the trust or causing colleagues
distress/offence
Minor breach of confidentiality
Any other breaches of good conduct or actions that may bring the trust into
disrepute
Inappropriate or unprofessional communication, either verbal or written
Minor breaches of professional codes of conduct

In addition, each department or site has certain standards of conduct relating to the
work being carried out and managers are responsible for ensuring that staff are aware
of the standards expected of them. A failure to observe these standards may be
regarded as misconduct.
The above list is not intended to be exhaustive and should be viewed as examples of
the types of conduct which may be considered as misconduct.
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Appendix 3

Gross Misconduct
Gross misconduct is misconduct of such a nature that the trust is justified in dismissing the
member of staff who commits the offence, without giving notice. Such offences may warrant
summary dismissal without any prior warnings.
Where there may have been gross misconduct, a full investigation must still be carried out
and the full disciplinary procedure followed.
The trust considers the following behaviours/action as gross misconduct:
•

•

•

•

•

•
•

•

•
•
•
•

•

Non-compliance with the Trust Employment Checks Policy – including failure to
ensure that essential employment rechecks are completed prior to the expiry dates,
refusal to show positive DBS disclosures or any other documentary evidence to
support continued employment with the trust is legal. Summary dismissal may be
appropriate in such cases.
Abuse or misuse of health service or patient property – including the
unauthorised use of drugs or anaesthetic gases, and the inappropriate use of a
service user’s money or property.
Abuse of internet – e.g. knowingly creating, downloading or transmitting (other than
for properly authorised and lawful research) any obscene or indecent or
discriminatory images, data or other material, or any data capable of being resolved
into obscene or indecent or discriminatory images or material.
Abuse of internet – e.g. knowingly creating, downloading or transmitting (other than
for properly authorised and lawful research) any obscene or indecent or
discriminatory images, data or other material, or any data capable of being resolved
into obscene or indecent or discriminatory images or material.
Abuse of professional position – including breaches of the professional/patient
relationship (for example, entering into a non-professional relationship with a service
user or ex-patient). Breaches of the Code of the Conduct for Non-Registered Clinical
Staff and breaches of the Sexual Offences Act etc.
Assault - any assault (verbal, physical or threatened) upon a service user, member
of the public or fellow employee.
Being convicted - of actions (even if outside of work) which in the opinion of the
trust renders the employee unsuitable to continue their duties or unlikely to retain the
confidence of patients.
Being unfit for duty - through the effects of drink, non-prescribed drugs or other
substances, or by being asleep on duty. (Involvement of
Occupational Health is likely in this scenario to rule out any ill health issues.)
Breaches of confidentiality - disclosure or misuse of confidential information or
data about the trust, service users or staff.
Breach of Trust and confidence - conduct which amounts to a breach of the
implied contractual term of trust and confidence.
Bringing the Trust into disrepute - unprofessional or unbecoming behaviour or
other serious action that may bring the trust into disrepute.
Contravention of corporate compliance - this includes failing to follow trust
Financial Procedures and Instructions, or failing to act impartially or to declare an
interest in a contract or business in which the trust is engaged or which the trust is
considering.
Corruption - the receipt of money, goods, favours or excessive hospitality in respect
of services rendered (for example, from contractors in anticipation or recognition of
receiving orders for goods), or any other use of position in the trust for private
advantage.
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•
•

•

•

•
•
•

•
•

•

•
•
•

False declarations made during the recruitment process
Fraud - this includes any deliberate falsification of records or documents, such as
the misrepresentation of entitlement to expenses or allowances, the falsification of
time-sheets or obtaining employment by deception. This may also include falsely
claiming sick pay or engaging in outside employment during the hours when
contracted to work for the rust. In addition, falsification of patient records is
considered an act of fraud.
Harassment or discrimination - including racial and sexual harassment or
harassment on the grounds of disability, victimisation and bullying of staff, members
of the public or service users.
Loss of legal authority to continue employment - where an employee loses the
statutory right to perform the duties for which they are employed. For example, loss of
registration, statutorily required qualifications, driving licence (for a driver) etc. Wherever
possible redeployment will be considered in these circumstances.
Malicious damage - to health service property or equipment, or the property of
service users, visitors or staff.
Negligence - any action or failure to act which could result in serious loss, damage or
injury. Includes failure to give appropriate care and protection to service users.
Reckless Behaviour - an act of recklessness or incompetence sufficiently severe to
break down trust and confidence in the employee's ability to undertake their job.
Serious breach of Health and Safety and other statutory rules
Theft - any instances of theft or attempted theft from the trust or from service users,
visitors or staff. This includes unauthorised personal use of trust property on the
premises.
Transactions with service users - including borrowing money from or lending it to
service users or entering into other financial transactions with service users or others
(relating to goods or property) which may be to the pecuniary advantage of the
employee.
Wilful failure or flagrant refusal to carry out reasonable instructions or follow
rules.
Wilful breaches of professional codes of conduct
Working elsewhere whilst on sick leave, at times when you would normally
expect to be carrying out work for the trust.

In addition, each department or site has certain standards of conduct relating to the work
being carried out and managers are responsible for ensuring that staffs are aware of the
standards expected of them. A failure to observe these standards may be regarded as gross
misconduct.
The above list is not intended to be exhaustive and should be viewed as an example of
the types of conduct which may be considered as gross misconduct.
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Appendix 4
Management Roles in the Operation of the Disciplinary Policy and
Procedure
Role

Responsibilities

Seniority Level

Are responsible for promoting a culture in which concerns
are dealt with openly and fairly, with an emphasis on
learning from mistakes.
Must ensure that their staff are aware of the required
standards of conduct and handle disciplinary concerns fairly
and promptly in accordance with this policy and procedure
The immediate line manager of the employee
concerned may hold informal meetings under
the sickness, grievance and disciplinary
policies.
Line manager

Any level of manager
Managers should try to resolve minor matters of concern
informally. If informal approaches do not bring about
improvement or if misconduct is sufficiently serious, formal
stages of this procedure should be followed.
Letting the employee know what is going to happen next for
example that the matter will be investigated, ideally face to
face and make sure they are properly supported
When an investigation is required, the line
manager may be the Investigating Officer if
they have had no previous involvement in the matter.

Will advise and coach managers to develop the skills
necessary to deal with cases confidently and effectively.
Ensures misconduct is handled consistently and
proportionately across the trust and in accordance with its
policies and procedures and legal responsibilities
Senior HR
Adviser
/HR Business
Partner

Ensures all parties are treated fairly and impartially and the
rust’s Disciplinary procedures are followed.
Support the preparation of hearings ensuring everyone
involved is properly briefed.
Attends hearing and advise the Panel on proceedings.
The HR team will, with trade union representatives, ensure
that the policy is regularly reviewed and monitored.

Trade Union/Staff Will work in partnership with managers to ensure that the
policy and procedure is applied in a fair and consistent
Side
manner. Where an allegation arises, trade union
representatives will work with other stakeholders to ensure
that decisions can be taken promptly, thereby minimising
staff anxiety.
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The case manager ensures that all alternatives have been
fully explored to ensure the matters is being dealt with in the
most constructive way and in accordance with just culture
principles.
The Case Manager takes overall responsibility for a case.
They appoint the Investigating Officer and may also be the
Suspending Manager (see below), where suspension has
been found necessary.
The Case Manager may be the line manager, if the
employee concerned is fairly senior, or, more usually,
the line manager’s manager, but cannot be the Investigating
Officer.
Case Manager

The Case Manager ensures that the investigation proceeds
in a prompt manner.

Senior Manager or
equivalent, or a
higher grade (Band
8a and above)

That the welfare of the employee and anyone else affected
by the issues has been properly considered and a plan for
support and communications has been developed and
carried out.
That the manager themselves is getting the right support.
That there are sufficient grounds and understanding of the
issues and circumstances to conclude there is a case to
answer at a formal hearing.
The case manager will present the management case at a
formal hearing.
The Investigating Officer is appointed by the
Case Manager (see below) to determine the
facts of a case and report back.
The Investigating Officer may be the line manager
if they have had no previous involvement in
the matter under investigation; otherwise the
Investigating Officer will be another manager
at the same or higher level as the line
manager.
They will meet with the Case manager at the outset of the
investigation to agree the terms of reference.

Investigating
Officer

A manager at a
minimum of Band 5
or above who has
Conduct investigation interviews, write up interviews and get management
responsibilities
the interviewee to check and sign off.
Develop the terms of reference and an investigation plan
and get it signed off by the Case Manager.

Provide regular updates on the progress of investigations to
the Case Manager and the Senior HR Advisor.
Escalate any additional allegations or concerns that emerge
during the investigation to the Case Manager and the Senior
HR Advisor including any issues that are delaying the
investigation.
Produce a reporting presenting the investigation findings for
the Case Manager
Attend hearings, if required, to answer questions arising
from the Investigation Report.
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Where a decision over suspension needs to be taken, the
Case Manager will normally also assume the role of
Suspending Manager but in an emergency the most
senior manager available can take on this responsibility.
When considering suspension, managers must assess the
risks of the employee remaining at work and seek HR
advice.

Suspending
Manager

Where a manager wishes to suspend an employee, they
must seek approval from the Chief People Officer and the
Chief Nursing Officer for nursing staff and the Chief
People Officer and Chief Medical Officer for the
‘exclusion’ of medical staff. (please refer to the Managing
concerns about Medical staff policy). If the employee does
not specifically fall under the headings of ‘Nursing or
Medical’, the suspension will need to be agreed by the
Chief People officer, in association with the executive lead
for the service, in which the employee works.

Normally Matron or
equivalent, or a
higher grade (Band
8a and above) but can be
a lower banded manager
in an emergency

Where an incident that may require the suspension of an
employee occurs out of normal working hours, the oncall manager should be consulted.
The Hearing chair will be appointed from the trust rota or
alternatively will be appointed by the service director.
The Hearing Chair is responsible for making the
arrangements for a formal hearing and for
communicating the results of the hearing to the
employee concerned.
Ensures the fair conduct of the hearing in accordance
with the trust’s Disciplinary Policy.
Makes sure that the employee is aware of their right to
be accompanied.
Explores if any adjustments should be made to
proceedings to support employees and particularly for
disabled employees or those with health conditions.
Hearing Chair
&
Dismissing
Officer

Explains the procedure to be followed, introduce the
parties taking part.
Checks that each side has all relevant documents
Ensures each side has the opportunity to state their
case.
Makes sure all relevant evidence is considered.

General Manager or
equivalent, or a
higher grade (Band
8b and above) if
dismissal is a
possibility (cases of
gross or repeated
misconduct);
otherwise as for
Case Manager

Considers whether further investigation is required if new
matters arise.
Adjourns to consider the decision and weigh up all the
evidence presented.
Decides whether allegations are substantiated on
balance of probabilities.
Takes account of mitigating factors.
Considers any ‘live’ warnings.
Decides on sanction with advice from other panel
members and HR support.
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Acts consistently with previous decisions.
Informs the employee of the decision and the reasons for
it.
Informs the employee of their right of appeal.

To review the case with reference to the professional
code of conduct and to aid translating the professional
code into good practice.
Expert Advisor
to Panel

To advise the hearing panel on matters of professional
conduct, and ask appropriate questions of both staff side
and management side, to ensure that sufficient
consideration is given to professional codes as
appropriate.

The appeal chair will be appointed from the trust rota or
alternatively will be appointed by the executive director of
Director or next in line
the service.
Chair of
Appeal Panel

Chairs any appeal against the decision of the Hearing
Chair.
The hearing Chair will not have been involved in the
case to date and ideally will be senior in authority to the
disciplinary chairperson.
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Appendix 5

Procedure for Disciplinary Hearing
1. Introduction by Hearing Chair
The Hearing Chair will:
• Introduce those present
• Confirm that the purpose of the hearing is to consider whether disciplinary action
should be taken in accordance with the trust’s Disciplinary Policy and Procedure
• Outline the procedure for the hearing, including confirming that all parties have
received the necessary documentation.
• Advise all parties that, at any stage, they can request a brief adjournment. These
requests will not normally be refused as long as the requests are within reason.
2. Case Manager Presents Case
• The Case Manager will state the allegation and outline the case by going
through the evidence and the findings.
• The Case Manager will call any witnesses to support the allegations, as
appropriate.
• All parties will have the opportunity to question the witnesses.
•
•
•

The Case Manager will have the opportunity to clarify any issues with each witness
following their questioning.
The employee and/or representative will be given the opportunity to question the
Case Manager about their case in order to clarify any points.
The Hearing Chair and panel members will have the opportunity to question the Case
Manager about their case in order to clarify any points.

3. Employee/Representative Presents Case
• The employee or their representative will present their case, including any
explanation and/or mitigating circumstances to be considered.
• The employee or representative will call any witnesses in support of their case, as
appropriate.
• All parties will have the opportunity to question the witnesses.
•
•
•

The employee or their representative will have the opportunity to clarify any issues
with each witness following their questioning.
The Case Manager will have the opportunity to question the employee about their
case in order to clarify any points.
The Hearing Chair and panel members will have the opportunity to question the
employee about their case in order to clarify any points.
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4. Summing Up - No new information may be brought in at this stage.
• The Case Manager will summarise their case.
•

The employee or representative will summarise their case.

5. Adjournment for Hearing Chair to Consider Case
•

Agree with all parties how and when the decision will be notified to the employee /
representative if time does not permit decision to be given in person following the
adjournment. [Where the conduct of more than one member of staff is being
considered in relation to the same incident, the adjournment between the
Disciplinary Hearing and the outcome letter may be a few days, until all the
Disciplinary Hearings have been completed].

6. Reconvene for Decision
The Hearing Chair should verbally inform the employee, their representative and the Case
Manager The outcome of the hearing and the rationale for the decision.
•

The right of appeal if a sanction has been imposed.

•

The outcome will be confirmed in writing with the reasons for the decision, and the
consequences of any failure to improve or any further incident (if applicable), within
five working days.
The hearing can be adjourned for a further period and reconvened if the Hearing
Chair requires more information or clarification on information already obtained.

•

If a decision cannot be reached on the same day, the hearing will be adjourned and
the decision sent to the employee in writing, with a copy to their representative. If no
disciplinary action is to be taken as a result of the investigation, the employee will be
notified to that effect.
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Appendix 6

Appeal Hearing
1. Introduction by Chair
The Chair will:
Introduce those present and confirm that the purpose of the hearing is to consider an
•

Appeal against the decision of a disciplinary hearing held under the trust's
Disciplinary Policy and Procedure.

•

Clarify that an appeal is not a rehearing of the original case.

•

Outline the procedure for the appeal hearing including clarification of the specific
points of appeal and evidence submitted by both parties regarding this.

2. Appellant’s Case
The employee and/or their representative will present the details of their appeal, i.e. the
specific grounds for appealing against the original decision, what outcome is sought and
why.
•

•

The employee and/or their representative will refer to documentation, which must
have previously been supplied to all parties to the appeal, on which they are seeking
to rely.
If it has been agreed that the calling of witnesses to support their case is
appropriate, the employee may call witnesses in support of their appeal.

•

All parties will question the witnesses.

•

The manager who was the Hearing Chair at the original disciplinary hearing will
have the opportunity to question the employee about their case.
The Appeal Hearing Chair and panel members will have the opportunity to question
the employee about their case.

•

3. Management Case
The manager who was the Hearing Chair at the original disciplinary hearing will
present the case in support of their decision, referring to documentation which must
have previously been supplied to all parties to the appeal.
•

If appropriate, the manager may call witnesses to support their
case.

•

All parties will question the witnesses.

•

The employee and/or representative will be given the opportunity to question the
manager.
The Appeal Hearing Chair and panel members will have the opportunity to question
the manager.

•
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4. Summing Up
•

The manager who was the Hearing Chair at the original disciplinary hearing will
summarise their case for rejecting the appeal.

•

The employee and/or representative will summarise their case in support of the
appeal.

No new information may be brought in at this stage.
5. Adjournment for Chair/Panel to Consider Case
6. Reconvene for Decision (if to be given verbally)
Both sides will be informed of the outcome of the hearing; and the employee will be
informed that there is no further right of appeal under the procedure.
7. The outcome will be confirmed in writing within five working days
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