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EXECUTIVE SUMMARY:
This policy is based on the statutory provisions within the Mental Health Act 1983,
the related Code of Practice, Reference Guide and Mental Health Regulations. It
outlines who can discharge a patient from detention under the Mental Health Act
and the process to follow.

If you require this document in another format such as
large print, audio or other community language please
contact the Corporate Governance Team on:
0300 304 1195 or email:
policies@sussexpartnership.nhs.uk
Did you print this document yourself?
Please be advised that the Trust discourages the printing and retention of
hard copies of policies and can guarantee that the policy on the Trust
website is the most up-to-date version.
As a contingency a full set of up-to-date Trust policies are held by the
Corporate Governance Team based at Trust HQ, Swandean
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1.0 Introduction
1.1 Purpose of policy
Section 23 of the Mental Health Act ("MHA") allows the responsible clinician, nearest
relative or the hospital managers.to discharge certain patients who are subject to the
MHA.
This policy describes the process for use of the section 23 discharge power.
1.2 Definitions
Approved Clinician

Associate Hospital
Managers
Attorney

Authorised officer

AWOL
Barring report

Conditional
discharge

Dangerous
Deputy

Hospital Managers
IMCA

A mental health professional approved by the Secretary
of State or a person or body exercising the approval
function of the Secretary of State to act as an approved
clinician for the purposes of the MHA. All responsible
clinicians must be approved clinicians.
The sub-group appointed to undertake the delegated
powers of discharge. Associate Hospital Managers must
not be employees of the detaining Trust.
A person aged 18 years of age or over, appointed by the
patient (the donor) as an attorney under the Lasting
Power of Attorney arrangements.
In this context the authorised officer to formally accept
the notice of discharge from a nearest relative will be the
nurse in charge (for inpatients), the lead practitioner
(for community patients), or any member of the Mental
Health Law Services team.
When a patient absconds from legal custody.
Following a nearest relative submission of a notice of
discharge, the Responsible Clinician can prevent the
discharge by completing a barring report (Form M2) if
they are of the view that the patient will be "dangerous"
to themselves or others if discharged from detention
under the MHA.
The discharge from hospital by the Secretary of State for
Justice or the Tribunal of a restricted patient subject to
conditions. The patient remains subject to recall to
hospital by the Secretary of State.
The sole reason for preventing discharge from detention
by the nearest relative.
A person appointed by the Court of Protection to make
one or several decisions on behalf of a patient who is
assessed as lacking capacity to make a particular
decision.
The Board of an NHS Foundation Trust
Independent Mental Capacity Advocate - a statutory role
supporting an eligible patient who is assessed as lacking
capacity to make a particular decision.
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Nearest Relative

Notice of Discharge

Part 2 patients

Part 3 patients

Responsible
Clinician

A person identified using the criteria set out within
Section 26 of the MHA. The nearest relative has specific
powers, including the power to give notice of their
intention to discharge a detained patient from detention
under the MHA.
The nearest relative should give "notice of their intention
to discharge" and then (after 72 hours), the discharge
order. In practice the notice of intention should be
treated as giving both the notice and the discharge. In
this policy both steps are referred to as the "Notice of
Discharge".
A patient assessed and detained under the civil sections
of the MHA - these include Sections 2, 3 and Community
Treatment Orders (s.17A).
A patient made subject to detention under the MHA by
the courts or by being transferred to hospital from prison.
Part 3 patients can be either "restricted"
The Approved Clinician who has overall responsibility for
the patient's case.

1.3 Scope of policy
This policy outlines when and how responsible clinicians, nearest relatives and
hospital managers can discharge a patient from detention under the MHA.
This policy does not apply to patients who have been remanded to hospital by a
court under sections 35 or 36, or who have been made subject to an interim hospital
order under s.38.
This policy does not cover the power of responsible local social services authorities
to discharge a patient subject to guardianship.
In this policy, the term "discharge" means discharge from detention or from a
Community Treatment Order, not discharge from hospital. Patients may remain in
hospital informally. Equally, patients may already have left hospital having been
granted leave of absence under Section 17 before they are formally discharged from
detention.
Section 23 does not contain a power to order the conditional discharge of the patient.

1.4 Principles
A Responsible Clinician must keep under review the appropriateness of using the
s.23 discharge power. If, at any time, the responsible clinician concludes that the
criteria which would justify renewing a patient's detention or extending the patient's
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CTO (as the case may be) are not met, they should exercise their power of
discharge.
A nearest relative of a detained must be informed that the patient is about to be
discharged from detention (including being discharged subject to a CTO) or
discharged from a CTO. The information should be given at least 7 days before the
date of discharge if this is practicable. The duty does not arise if either the patient or
their nearest relative has requested that this information should not be given (please
refer to the s.132 policy for more details).

2.0 Policy Statement
Compliance with this policy will ensure:
-

Need for ongoing detention is kept under review by responsible clinicians.
Decisions for discharge by the responsible clinician are recorded.
Nearest relatives are aware how to exercise their power of discharge.
Staff are aware of their responsibilities when a nearest relative exercises their
power of discharge.
A clear process to support the review and discharge process by the Hospital
Managers.

3.0 Duties
Chief Nursing Officer
Responsible Clinicians

Clinical leads
Ward Managers & Team
Managers

Nurse in charge & Lead
Practitioner
Mental Health Act Office staff
/ senior lead

To ensure a policy is in place to support best
practice under Section 23 of the Act.
To carry out regular reviews to determine
whether ongoing detention is appropriate, and
to order discharge under Section 23 where they
consider the patient no longer meets the criteria
for detention.
To understand their responsibilities when a
nearest relative exercises their right to
discharge the patient from detention.
To ensure the contents of this policy are disseminated to clinical teams.
To ensure the contents of this policy are shared
with nursing staff who undertake the "nurse in
charge" role on the ward and lead practitioner
role in the community.
To read and understand the policy and be clear
on their responsibilities.
All staff to read and understand the policy and
be clear on their responsibilites.
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4.0 Procedure
4.1

Discharge by the Responsible Clinician

Section 23 of the Act allows the Responsible Clinician to discharge part 2 patients
and unrestricted part 3 patients.
As the Responsible Clinician has the power to discharge patients, they must keep
under review the appropriateness of using that power. If, at any time, the
Responsible Clinician concludes that the criteria which would justify renewing a
patient's detention or extending the patient's CTO are not met, they should exercise
their power of discharge. They should not wait until the patient's detention or CTO is
due to expire.
The Responsible Clinician should be aware that discharging a CTO will also
automatically discharge the underlying section (Section 3 or 37).
4.1.1 Reviewing the patient
The obligation on the Responsible Clinician is to determine whether the
patient meets the criteria for detention. This can be based on their own
personal assessment of the patient, and include information from other
sources such as ward and community staff and family/carers (as appropriate).
It is recommended that the section should not be discharged in the absence of
an up to date risk assessment.
4.1.2 Discharging a section in the patient's absence
There is no legal requirement for the Responsible Clinician to personally
assess the patient before discharging the section. The Responsible Clinician
may base their decision on assessment carried out by another healthcare
professional.
For example this may be used where following a successful period of time on
long term Section 17 leave to a new placement, it is agreed that discharge
from section (and hospital) is appropriate for the patient.
A patient who is Absent Without Leave (AWOL) may also be discharged from
section by the Responsible Clinician.
In this instance the Responsible
Clinician will need to carefully consider information known about the patient,
including latest risk assessments, before reaching their decision.
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4.1.3 Recording the decision for discharge
The Responsible Clinician must record the decision to discharge on the
Section 23 form. This form may be completed and signed electronically. A
Carenotes Section 23 form will be available.
The completed and signed Section 23 form must be immediately uploaded to
Carenotes (MHA tab) and sent to the Mental Health Act office.
An entry must be made in the notes by the Responsible Clinician.

4.1.4 Discharging an invalid detention
A patient's discharge must be ordered' it cannot be effected by implication. It
is therefore the case that if an application is found to be fundamentally
defective it must be discharged by the Responsible Clinician under this
section. The Section 23 (invalid) discharge form should be used to record the
date/time of discharge. This form may be completed and signed electronically.
A Carenotes Section 23 form will be available. Use of this form confirms that
the decision to discharge has been prompted by concerns around the validity
of the detention and not because the Responsible Clinician considers the
patient no longer meets the criteria for detention under the Act.
4.2

Discharge by the Nearest Relative

Patients detained for assessment or treatment under part 2 of the Act, including
patients subject to a CTO, may be discharged by their nearest relative. A nearest
relative cannot discharge a patient subject to Part 3 of the Act.
The nearest relative must give the hospital managers 72 hours notice of their
intention to discharge. Unless the Responsible Clinician completes a barring order
within the 72 hour period (see para 4.2.4 below), the patient's discharge takes effect
at the end of the 72-hour period.
The RC can discharge the patient under their Section 23 powers during this period if
they wish.
If the RC places the patient on a CTO during the 72-hour period, the order would
cease to have effect when the period expires. This is because the s.3 application
that underpins the order would then be discharged.
A change in the identity of the patient's nearest relative after the notice of discharge
has been submitted does not affect the validity of the notice. A new nearest relative
has the power to withdraw the notice (see also para 4.2.6 below).
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See also Appendix B.
4.2.1 Right of the nearest relative to authorise a doctor/AC to review
The nearest relative may authorise any doctor or approved clinician to visit and
examine the patient in order to advise on the use of the nearest relative's power of
discharge.
The authorised doctor or approved clinician may visit and examine the patient in
private at any reasonable time, and require any records relating to the patient's
detention or treatment in any hospital, or relating to after-care services provided for
the patient under section 117, to be produced for their inspection.
A person who refuses, without reasonable cause, to let an authorised doctor or
approved clinician see a patient in private, or inspect any relevant records, would be
guilty of the offence of obstruction under section 129.
4.2.2 72 hours notice of discharge
Before giving a discharge order the nearest relative must give the hospital managers
at least 72 hours notice in writing of their intention to discharge the patient.
The nearest relative's notice and discharge order must both be given in writing, but
do not have to be in any specific form. An example template is given at Appendix A.
In practice, hospital managers should treat a discharge order given without prior
notice as being both notice of intention to discharge the patient after 72 hours and
the actual order to do so. Throughout this policy these two steps will be referred to
as the "Notice of discharge".

4.2.3 Submitting the notice of discharge
The nearest relative's notice of discharge order may be handed to any member of
staff but will only be considered received on behalf of the hospital managers once
accepted by an authorised officer.
An authorised officer for these purposes will be the nurse in charge of the ward (for
inpatients) or the lead practitioner (CTO patients), or a member of the Mental Health
Law services team.
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The Mental Health Regulations prescribe three methods of serving the notice of
discharge:
Method…..

When does the request for discharge
take effect?

Delivery of the notice of discharge at that
hospital to an officer of the managers
authorised by the managers to receive it;

Once an “authorised officer” has received
the notice of discharge.

Sending it by pre-paid post to those
managers at the hospital

Where a service is affected by pre-paid
post, the notice of discharge is deemed to
have been delivered two working days
later where sent by first class post, and
four working days where the notice was
sent by second class post, unless the
hospital can show that it was not actually
received until later or at all.

Delivering it to the managers using an
internal mail system or other electronic
communication if those managers agree

Once an “authorised officer” has received
the notice of discharge.

“Non-prescribed methods for delivery” would include submission by email or social
media. In these instances the 72 hour notice period does not start to run from the time
the notice of discharge was received in the department email “in-box”. It starts to run
from the time when it is received by the officer authorised by the hospital managers (for
example when the email is opened by an authorised officer).
Although the notice of discharge must be submitted in writing (not verbally) to the
authorised officer from the person believed to be the nearest relative, there is no
requirement for the order to be signed.

4.2.4 Receiving the nearest relative notice of discharge
The authorised officer must make a record on Carenotes of the date and time they
receive the nearest relative's notice of discharge and must refer to the nearest relative's
notice of discharge, format received and where a copy is held.
The nearest relative's notice of discharge must be uploaded and saved on Carenotes.
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The authorised officer must immediately notify:
•
•
•

The Responsible Clinician
Primary Nurse/ Lead Practitioner
MHA office

The Mental Health Act office must have in place a system for checking the daily post
(Monday to Friday office hours) ensuring that a nearest relative notice of discharge
comes to the attention of the “authorised person” as quickly as possible to enable
review and actions to be taken within the 72-hour period.

4.2.5 Restrictions on discharge by nearest relative
The nearest relative notice of discharge will have no effect if, within the 72 hour
period referred to above, the RC has reported to the managers (by completion of
Form M2) that, in their opinion, the patient, if discharged, would be likely to act in a
matter dangerous to other persons or to themselves.
A dangerous act would be considered as causing serious physical injury or lasting
psychological harm, not merely on the patient's general need for safety and others'
general need for protection.
Dangerousness can include the danger of self-harm, including through self-neglect or
the neglect of others.. There is no requirement for the risk of dangerousness to be
an immediate risk. A patient with a history of becoming dangerous some time after
ceasing to take medication would be covered.
The completed barring report (Form M2) must be scanned and uploaded to
Carenotes and submitted to the Mental Health Act Office.
If the RC makes a barring report, it will have the effect of preventing the nearest
relative from exercising the powers of discharge for the next 6 months.
Once a barring report is completed the Mental Health Act Office will arrange a
Hospital Managers hearing to review the detention.
If the barring order report is issued in respect of a patient detained under Section 3 of
the Act, the MHA office must notify the nearest relative in writing without delay. The
nearest relative may then apply to the Mental Health Tribunal for the patient's
discharge. There is no similar right of appeal if the patient is detained for
assessment under Sections 2 or 4 of the Act.
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4.2.6 Retraction of notice of discharge
The nearest relative may retract their notice of discharge if the RC has not already
completed a barring order report. The retraction must be made, in writing (no statutory
form required) and provided to an authorised officer within the 72 hour time period
specified above.

4.3

Discharge by the (Associate) Hospital Managers

The Hospital Managers in an NHS Foundation Trust are the Trust Board.
Hospital Managers have the power to discharge most detained patients and all CTO
patients.
They may not discharge patients who are held under the Section 5 holding powers,
or in a place of safety under Sections 135 or 136, or those remanded to hospital
under sections 35 or 36 of the Act or subject to interim hospital orders under Section
38. They also may not discharge restricted patients without the consent of the
Secretary of State for Justice.
The Hospital Managers can delegate their power of discharge to a "managers panel",
which may consist of three or more people who are:
•
•
•

Members of the organisation in charge of the provider (eg the chair or nonexecutive directors), or
Members of a committee or sub-committee which is authorised for the
purpose.
Not employees of the Trust.

In Sussex Partnership NHS Foundation Trust, a sub-group of Associate Hospital
Managers ("AHMs") are appointed to undertake the delegated power of discharge.
Please refer to the AHM policy for more detail relating to the recruitment, training,
governance and support of those undertaking the AHM role.
For the duration of this policy, the term "Hospital Manager" will refer to the delegated
role undertaken by the AHMs.
4.3.1 When a Hospital Managers review of detention takes place
•
•

They may undertake a review of whether or not a patient should be
discharged at any time at their discretion.
They must undertake a review if the RC submits a report under Section 20 or
20A to renew a detention or extend a CTO.
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•

•

They should consider holding a review when they receive a request from a
patient, independent mental capacity advocate (IMCA), attorney or deputy
appointed by the Court of Protection.
They should consider holding a review when the RC completes a Barring
Report (Form M2) barring a notice of discharge by the nearest relative.

In the last 2 cases, when deciding whether to review the detention, hospital
managers are entitled to take into account whether the Tribunal has recently
considered the patient's case or is due to do so in the near future. The decision
should be recorded in writing and if the decision is taken not to consider the case the
reasons documented.
Whilst the Code allows a degree of flexibility, the usual process to follow in SPFT will
be:
-

A Hospital Managers hearing will be scheduled whenever a patient (or IMCA,
attorney or deputy) lodges an appeal.
A Hospital Managers hearing will be scheduled whenever the RC completes a
Barring Report (Form M2) barring a notice of discharge by the nearest relative.
A Hospital Managers hearing will be scheduled whenever the RC completes a
renewal/extension report under Section 20/20A.

Where multiple and frequent appeals are lodged, discretion will be used as to the
frequency of hearings scheduled, also taking into account other hearings, such as
Tribunal hearings, that may be scheduled.

4.3.2 Criteria to be applied by the Hospital Managers
The Act does not define specific criteria to be used by hospital managers when
considering discharge. The essential consideration is whether the grounds for
continued detention or continued CTO are satisfied.
To ensure that this is done in a systematic and consistent way, managers' panels will
use hearing decision templates based on the criteria set out in the Act and taking into
account guidance contained within the MHA Code of Practice.
AHMs should follow the guidance contained in the AHM Hearings Protocol in relation
to hearing process, questioning and the consideration of evidence.
4.3.3 Recording discharge from detention
Where the managers' panel consider the patient no longer meets the criteria for
detention, their decision and the reasons for it must be recorded on the AHM
hearing decision template (refer to AHM Hearing Protocol).
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5.0 Development, consultation and ratification
This policy is based on statutory requirement set out by the Mental Health Act, Code
of Practice and Regulations and has been developed following consultation with the
following groups:
• Senior clinical leads - inpatient and community teams
• Mental Health Law Services
The policy will be submitted for review and ratification by the Professional Practice
Forum.

6.0 Equality and Human Rights Impact Analysis (EHRIA)
The EHRIA to support this policy has been completed and submitted to the EHRIA
for review.

7.0 Monitoring Compliance
Use of the Mental Health Act powers is monitored by the Mental Health Law Services
team with regular reports submitted to the Mental Health Act Committee. Exceptions
are investigated and reported.
Reporting includes use of Section 23 by nearest relatives and Hospital Managers
hearing activity and outcomes.

8.0 Dissemination and Implementation of policy
The policy will be circulated Trust-wide via the Trust Communications bulletin.
It will also be referenced in the Mental Health Act newsletter that is circulated to ward
managers and team managers.

9.0 Document Control including Archive Arrangements
A copy of the policy will be uploaded to the MHA & MCA policies on the Trust
intranet.

10.0 Reference documents
•
•
•

•
•

Code of Practice to the Mental Health Act 1983
Reference Guide to the Mental Health Act 1983
The Mental Health Regulations (Hospital, Guardianship and
Treatment)(England) Regulations 2008
The Mental Health (Hospital, Guardianship and Treatment)(England)
(Amendment) Regulations 2020
MHA Manual (22nd edition), Richard Jones
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11.0 Cross-reference documents
Associate Hospital Manager policy
AHM Hearing protocol
Community Treatment Order policy
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12.0 Appendices
Appendix A - Illustrative standard letter for nearest relatives to use to discharge a
patient

To the managers of [insert name and address of hospital in which the patient is detained,
or (for a patient on a community treatment order) the responsible hospital.]
Order for discharge under section 23 of the Mental Health Act 1983
My name is [give your name] and my address is [give your address]
[Complete A, B or C below]

Or

Or

A. To the best of my knowledge and belief, I am the nearest relative (within the
meaning of the Mental Health Act 1983) of [name of patient].
B. I have been authorised to exercise the functions of the nearest relative of [name of
patient] by the county court.
C. I have been authorised to exercise the functions of the nearest relative of [name of
patient] by that person's nearest relative.

I give you 72 hours notice of my intention to discharge the person named above from
detention under the Mental Health Act 1983, and I order their discharge from [say when
you want the patient discharged from detention or a community treatment order].
Note - the 72 hour period will start from one of the following:
• From the time the notice is received by an authorised person
• If sent by pre-paid post then after the second business day following posting (first
class post) or the fourth business day following posting (second class post), or
• Put into the into the internal mail system.
Signed………………………………………..

Date:…………………………..
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APPENDIX B - Nearest relative Notice of Discharge
Nearest relative submits notice of discharge (see para 4.2.3)

Authorised officer receives notice of discharge. 72 hour clock starts ticking (see para 4.2.4)

Authorised officer immediately notifies: Responsible Clinician, Primary Nurse/ Lead Practitioner, MHA
office72 hour clocks starts ticking

Responsible Clinician determines: is patient considered dangerous? (see para 4.2.5)

YES
Responsible Clinician completes barring
report (Form M2) and notifies the MHA
office.

NO
Responsible Clinician determines does patient continue to
meet criteria for detention? (not including
"dangerousness" criteria)

The completed Form M2 must be
uploaded to Carenotes and sent to the
MHA office.

YES

NO

Nearest relative notice of discharge is
stopped.

Patient remains
detained until the
expiry of the 72 hour
period.

Responsible Clinician
completes s.23 discharge
form

Patient remains detained.

MHA office notify nearest relative in
writing, and (for s.3 only) of right to
appeal to the Tribunal.

MHA office schedule Hospital Managers
hearing to review detention. Routine
hearing and outcome procedures
followed.

At end of 72 hour
period, the section is
automatically ended
on the basis of the
nearest relative notice
of discharge.

MHA office notify
nearest relative in
writing.

The completed Section 23
form (if not completed on
Carenotes) must be
uploaded to Carenotes and
sent to the MHA office.
Patient is discharged from
section by RC.

MHA office notify nearest
relative in writing.
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