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Policy
1.

Introduction

Section 117 Mental Health Act 1983 (hereafter, S.117 MHA) imposes duties
on Local Social Services Authorities and NHS Clinical Commissioning Groups
(hereafter, NHS CCGs), in co-operation with voluntary agencies, to jointly
plan and provide mental health after-care services. In addition, there is a
requirement to maintain a record of people for whom such after-care
services are provided or commissioned.
All three NHS CCGs in West Sussex are responsible for NHS mental health
service commissioning. A S.75 Agreement under the NHS Act 2006 is in
place between the three NHS CCGs and West Sussex County Council. This
includes the establishment of:
•

A joint commissioned arrangement with a named lead commissioner;

•

A pooled budget between the three NHS CCGs and the County Council
for people under the age of 65 years;

•

A pooled budget between the three NHS CCGs for people over the age
of 65 years (only);

•

NHS Horsham and Mid Sussex CCG as the lead CCG for the adult
mental health commissioning function and also the employer of
mental health commissioning officers.

S.117 MHA is aimed at ensuring that adequate after-care provision is made
available to people for whom CCGs and local social services authorities have
a duty to provide services.

Author: Greg Slay and others, Adults and Health, West Sussex County Council
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The purpose of S.117 MHA is clearly described in the Mental Health Act
Code of Practice as to:
•

Provide or arrange for the provision of after-care services to
particular patients detained in hospital for treatment who then
cease to be detained, and who continue to have both health and
social care needs that are related to the initial mental disorder;

•

Maintain patients in the community, with as few restrictions as are
necessary, wherever possible; and

•

Support [patients] in regaining or enhancing their skills, or learning
new skills, in order to cope with life outside hospital.

For people in contact with Sussex Partnership NHS Foundation Trust, in
particular, S.117 MHA is to be used in conjunction with the Care Programme
Approach. Some people subject to S.117 MHA may have care services
provided or commissioned under NHS continuing healthcare arrangements;
another group includes people who are also receiving funded social care
services from the local authority, in this case, either West Sussex County
Council Adults’ Services or Children’s Services.
This policy and procedures document has been prepared to provide greater
clarification of the practice arrangements needed to evidence the application
of the Act, across all age groups. It is aimed primarily at staff employed by
Sussex Partnership NHS Foundation Trust (in West Sussex) and by staff
employed by West Sussex County Council and by service commissioners.
This document also includes information on reviews and on the termination
of any S.117 Mental Health Act arrangements.
This policy and procedures document was updated because of changes to
S.117 MHA arising from the enactment of the Care Act 2014, the new
Reference Guide to the Mental Health Act 1983 and changes to the Mental
Health Act Code of Practice.
2.
National context and definitions
Although only applicable to adults (with the exception of young carers and
children in transition) the Care Act 2014 was used as a legislative vehicle to
insert the following statutory definition of after-care services into the MHA:

Author: Greg Slay and others, Adults and Health, West Sussex County Council
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‘After-care services mean services which have the purposes of meeting a need
arising from or related to the patient’s mental disorder and reducing the risk of
a deterioration in the patient’s mental condition (and, accordingly, reducing
the risk of the patient requiring admission to hospital again for treatment for
mental disorder).’
The 2015 MHA Code of Practice states (paragraphs 33.6 and 33.20) that:
‘the duty to provide after-care services continues as long as the patient is in
need of such services’
and
‘the duty to provide after-care services exists until both the CCG and the local
authority are satisfied that the patient no longer needs them’
whilst paragraphs 33.22-33.23 state that:
‘After-care services may be reinstated if it becomes obvious that they have
been withdrawn prematurely, for example where the patient’s mental
condition begins to deteriorate immediately after services are withdrawn’
‘Even when the provision of after-care has been successful in that the patient
is now well-settled in the community, the patient may still continue to need
after-care services, for example to prevent a relapse or further deterioration in
their condition.’

Author: Greg Slay and others, Adults and Health, West Sussex County Council
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Ending of S.117 MHA arrangements – matters to be aware of
After-care services provided under the auspices of S.117 MHA should not
be withdrawn on the basis that:
•

the person has been discharged from the care of specialist mental
health services;

•

an arbitrary period has passed since the care was first provided;

•

the person is subject to a formal Authorisation under the Mental
Capacity Act’s Deprivation of Liberty Safeguards;

•

the person has been re-admitted to a mental health hospital either
informally or under S.2 MHA;

•

the person is no longer subject to arrangements under either S.17
MHA (leave from a compulsory hospital admission) or S.17A-G MHA
(Community Treatment Order arrangements);

•

the person has the mental capacity to refuse the provision of aftercare services.

The after-care services provided must relate only to the reason for the
detention in hospital in the first place. For example, accommodation as a
standalone provision can never be a free after-care service under S.117
MHA, as everyone needs a roof over their head. If however someone
detained under the MHA for treatment needs enhanced specialized
accommodation to meet needs directly related to their original condition,
such accommodation should fall within the scope of S.117 MHA.

Author: Greg Slay and others, Adults and Health, West Sussex County Council
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3.

To whom this law applies

S.117 MHA only applies to the following circumstances and individuals:
a)

People admitted to, and detained at, a mental health hospital under
S.3 MHA (compulsory admission to hospital for treatment from the
community or immediately subsequent to a S.2 MHA order and
already in hospital);

b)

People admitted to, and detained at, a mental health hospital under
Part III MHA (detention in hospital by order of a court);

c)

People transferred to a mental health hospital from prison or a
remand centre (including those on remand, detained in prison under
the civil law or held under immigration legislation) in line with a
‘transfer direction’ issued under S.47 or S.48 MHA;
And who cease to be detained;
And who leave hospital (whether or not immediately after the
detention has ended).

In addition, S.117 MHA applies to:
•

Any person subject to Guardianship under the Act where he/she has
previously been admitted to a mental health hospital and detained
under S.3, S.37, S.45a, S.47 or S.48 MHA and has now been
discharged from one of these, with an after-care plan that includes a
requirement of Guardianship;

•

Any person, detained under S.3, S.37, S.45a, S.47 or S.48 MHA, who
has been given leave of absence from the mental health hospital
under S.17 MHA, as part of the preparation of a post-discharge
aftercare plan, and where that care plan is based on jointly assessed
(and agreed) health and social care needs;

•

Any person, detained under S.3, S.37, S.45a, S.47 or S.48 MHA, who
is to be made subject to a Supervised Community Treatment Order
under S.17A of the Act;

•

Any person, detained under S.3, S.37, S.45a, S.47 or S.48 MHA, who
has been assessed as requiring to live in residential accommodation or
to receive other non-residential community care services as a
condition of leave under S.17 MHA and/or S.117 MHA.

Specific legal arrangements for people with a learning disability
Author: Greg Slay and others, Adults and Health, West Sussex County Council
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There are relatively few people with a learning disability or with an autistic
spectrum disorder who are detained under S.3 MHA or equivalent.
The challenge for practitioners is to unpick what in terms of the S.117 MHA care
package relates to the specific mental disorder and what relates to other issues.
This is a matter for professional judgement and discussion.
For further information, it is important to be familiar with the guidance set out in
chapter 20 in the MHA Code of Practice 2015. This is accessible online through
the gov.uk website.

Provision of nursing care under S.117 MHA
It is important to note that S.117 MHA does not authorise or require a local
social services authority in England, to provide or arrange for the provision of
nursing care by a registered nurse.
Nursing care in this context means a service provided by a registered nurse
involving the provision of care, or the planning, supervision or delegation of the
provision of that care, other than a service which does not need to be provided
by a registered nurse.

Author: Greg Slay and others, Adults and Health, West Sussex County Council
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4.

An outcomes-led assessment approach

Practitioners should identify on S.117 MHA care planning documentation
those items of care and support that relate to S.117 MHA mental health
needs and are therefore to be provided free of charge. However, any care
plan items that relate to physical health difficulties alone may be subject to
charging arrangements by West Sussex County Council.
The process of outcomes-led assessment followed by care and support
planning and implementation is central to the effective operation of S.117
MHA arrangements. Ordinarily, this will take place under the auspices of the
assessment arrangements used by social care staff employed by the County
Council and will be recorded on Mosaic (the Council’s social care case
recording system) and through the relevant case co-ordination and
recording system used by the mental health NHS Trust (for example,
CareNotes in the context of Sussex Partnership NHS Foundation Trust).
Failure to implement discharge planning arrangements within 'a reasonable
time' may amount to a breach of Article 5 of the European Convention of
Human Rights. The reasons for any delay will therefore need to be well
evidenced and documented.
People to whom S.117 MHA applies are people first and patients with mental
disorder second. Adults in particular often know what they want to achieve
in life and what would best help support them in the community outside of
hospital (which, after all, is the whole rationale for S.117 MHA). If they are
unsure, it is the role of practitioners to help them define what it is they need
and why. They should therefore be involved as much as possible in any
aftercare planning meeting and should participate in planning their future
care. See Procedures A for further information.
5.

Independent Mental Health Advocates (IMHA)

The IMHA Service supports people who are in-patients in a mental health
hospital and also those who are subject to community-based arrangements
under S.7 MHA and S.17A-G MHA.
The IMHA Service only provides advocacy for people who have mental
capacity and who are subject to compulsory powers under the MHA. (For
further information, refer to chapter 6 MHA Code of Practice 2015).
Author: Greg Slay and others, Adults and Health, West Sussex County Council
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The IMHA Service in West Sussex is provided by Mind in Brighton and Hove
and operates during working hours, Monday – Friday. Anyone who is directly
involved in a person's care or treatment can refer to the Service, as can
patients themselves. The Service can be contacted by telephone on 01273
666950.
6.

Independent Mental Capacity Advocates (IMCA)

There is a legal duty on the NHS and local social services authority staff to
refer to the IMCA Service where a person aged 16+, lacks the mental
capacity to make this decision for him/herself, and has no-one else to act as
his/her representative in any matter relating to a move to new residential
accommodation as part of the S.117 MHA aftercare package. This referral
must be made before the aftercare plan is implemented.
The IMCA Service may also get involved if the person lacking mental
capacity is subject to an adult safeguarding investigation or is subject to a
formal assessment under the Mental Capacity Act’s Deprivation of Liberty
Safeguards.
The IMCA Service in West Sussex is provided by POhWER and operates
during working hours, Monday – Friday. For more information, telephone
0300 456 2370.

The Mental Capacity Act and decision-making
The Mental Capacity Act (MCA) 2005 should be applied before any health,
personal care or welfare act is done to or decision made on behalf of someone,
aged 16+, lacking mental capacity. A decision could be large, small, daily or
infrequent. The person making a decision could be paid, unpaid, qualified or
unqualified. Many daily decisions will be, and are, made without ‘formal’
capacity assessments. However, the principles and practice of the MCA must
be applied.
The five statutory principles set out in Section 1 MCA must be applied
throughout any assessment of capacity and in any decision made or action
taken.
For further information, read the MCA Code of Practice.
Author: Greg Slay and others, Adults and Health, West Sussex County Council
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7.
Residence
S.39 (4) Care Act 2014 says that an adult who is being provided with
accommodation under S.117 MHA is to be treated as ordinarily resident in
the area of the local authority in England or the local authority in Wales on
which the duty to provide the adult with services under that section is
imposed. (As the Care Act does not apply in Wales, it specifies that the term
‘local authority in Wales’ means a local authority for the purposes of the
Social Services and Well-being (Wales) Act 2014.)
S.117 MHA sets out that the duty to provide aftercare services under this
part of the Act rests with the local authority and CCG for the area in
which the patient was ordinarily resident immediately before they
were detained under the MHA – even if the person will become ordinarily
resident in another area after leaving hospital.
Regulations made under S.117 MHA may impose the duty of one CCG on
another CCG or on NHS England instead. For more information, Regulations
14 and 15 of the National Health Service Commissioning Board and Clinical
Commissioning Groups (Responsibilities and Standing Rules) Regulations
2012/2996 may need to be consulted.
Although any change in the patient’s ordinary residence after discharge will
affect the local authority responsible for their social care services, it will not
affect the local authority responsible for commissioning the patient’s aftercare plan under S.117 MHA. It may be affected however if the patient is
subsequently detained again at a later point under the MHA – see paragraph
7.5 below.
As amended by the Care Act 2014, S.117 MHA provides that, if a person is
ordinarily resident in local authority A immediately before detention under
the MHA, and moves on discharge to local authority B and moves again to
local authority C, then local authority A will remain responsible for providing
or commissioning their after-care.
As amended by the Care Act 2014, if the patient, having become ordinarily
resident after discharge in local authority B or local authority C, is
subsequently detained in hospital for treatment again, the local authority in
Author: Greg Slay and others, Adults and Health, West Sussex County Council

Copyright © West Sussex County Council / version 6.3 / April 2020

West Sussex County Council Adults’ Services 15
S.117 Mental Health Act 1983 Policy and procedures
whose area the person was ordinarily resident immediately before their
subsequent admission (that is, local authority B or local authority C –
whichever applies) will be responsible for the patient’s after-care when they
are discharged from hospital.
If the patient’s ordinary residence immediately before being detained In
hospital under the MHA was not in England or Wales, the local authority
responsible for commissioning the patient’s after-care will be the one for the
area in which the patient is resident. Only if that cannot be established,
either, will the responsible local authority be the one for the area to which
the patient is sent on discharge. However, practitioners should only
determine that a person is not resident anywhere as a last resort.
Where the patient lacks the mental capacity to make decisions about their
accommodation, the judgment in the case of R (on the application of
Cornwall Council) Secretary of State & Ors [2015] UK Supreme Court
UKSC46 (Cornwall) is appropriate because the patient’s lack of mental
capacity may mean that they are unable to voluntarily adopt a particular
place of residence. The Supreme Court concluded (paragraph 54) that: “an
authority should not be able to export its responsibility for providing the
necessary accommodation by exporting the person who is in need of it.”
Meeting the need for different types of specified accommodation
Chapter 19 of the Care Act Statutory Guidance advises that where the local
authority considers that the person’s care and support needs can only be met if
they are living in a specified type of accommodation (nursing care/care homes
or supported living/extra care housing or shared lives schemes: as further
defined in S.39 Care Act and in Regulations) – and the particular
accommodation is located in the area of another authority - it is important that
there is no question as to which local authority is
responsible for meeting the person’s needs.
“The duty on local authorities to commission or provide mental health after-care
rests with the local authority for the area in which the person concerned was
ordinarily resident immediately before they were detained under the 1983 Act,
even if the person becomes ordinarily resident in
another area after leaving hospital.” (Paragraphs 19.64-19.65)
“Although any change in the patient’s ordinary residence after discharge will
affect the local authority responsible for their social care services, it will not
Author: Greg Slay and others, Adults and Health, West Sussex County Council
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affect the local authority responsible for commissioning the
patient’s section 117 after-care. Under section 117 of the 1983 Act, as amended
by the Care Act 2014, if a person is ordinarily resident in local authority area (A)
immediately before detention under the 1983 Act, and moves on discharge to
local authority area (B) and moves again to local authority area (C), local
authority (A) will remain responsible for providing or commissioning their aftercare. However, if the patient, having become ordinarily resident after discharge
in local authority area (B) or (C), is subsequently detained in hospital for
treatment again, the local authority in whose area the person was ordinarily
resident immediately before their subsequent admission (local authority (B) or
(C)) will be responsible for their after-care when they are discharged from
hospital.”
The most up-to-date version of the Care Act Statutory Guidance can be found
online at www.gov.uk/government/publications/care-act-statutoryguidance/care-and-support-statutory-guidance
If there is a dispute between local authorities in England about where the
person was ordinarily resident immediately before being detained, this will
be determined by the process set out in S.40 Care Act 2014. Disputes
between a local authority in England and a local authority in Wales will be
determined by the Secretary of State for Health or the Welsh Ministers.
Practitioners in West Sussex must refer any such dispute to, and seek advice
from, the County Council’s Legal Services Unit in the first instance.
Having established ordinary residence in a particular place, this should not
be affected by the individual taking a temporary absence from the area. The
courts have held that temporary or accidental absences, including for
example holidays or hospital visits in another area, should not break the
continuity of ordinary residence.
The fact that the person may be temporarily away from the local authority
in which they are ordinarily resident, does not preclude them from receiving
any type of care and support from another local authority if they become in
urgent need (see Annex H1 of the Care Act’s Statutory Guidance for further
information).
Local authorities have discretionary powers in the Care Act to meet the
needs of people who are known to be ordinarily resident in another area subject to their informing the authority where the person is in fact ordinarily
resident.
Author: Greg Slay and others, Adults and Health, West Sussex County Council
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Decisions about 'residence' need to be worked through carefully. They may
however appear to be more complex than they actually are.
Specialist advice and support on residence issues can be provided if necessary.
Within West Sussex County Council, practitioners may contact Legal Services.
Within Sussex Partnership NHS Foundation Trust, guidance may be sought from
the Mental Health Act Services Manager.
It is only possible in law to be ordinarily resident in one local authority area.
Where a patient genuinely divides their time equally between two homes in
two different local authority areas, it will be necessary to establish (from all
of the circumstances) to which of the two homes the person has the
stronger link. Where this is the case, it would be the responsibility of the
local authority in whose area the person is ordinarily resident, to provide or
arrange care and support to meet the needs during the time the person is
temporarily away at their second home.
When a person goes into hospital, or other NHS accommodation, there may
be questions over where they are ordinarily resident, especially if they are
subsequently discharged into a different local authority area.
A person for whom NHS accommodation is provided is to be treated as
being ordinarily resident in the local authority area where they were living
immediately before the NHS accommodation was provided. This applies
regardless of the length of stay in the hospital, and means that responsibility
for the person’s care and support does not transfer to the area of the
hospital, if this is different from the area in which the person lived
previously. Therefore, if a patient ordinarily resident in West Sussex has to
be admitted to a hospital elsewhere in England or in Wales, Scotland or
Northern Ireland, the responsible local authority will still be West Sussex
County Council.

Author: Greg Slay and others, Adults and Health, West Sussex County Council
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The following checklist may be helpful in determining residence:













Where the person is physically present;
Property in a specific geographical area, whether owned or as a
tenancy;
Residential placement in a specific geographical area;
Whether the person can return to any of the above;
Family or kinship associations and/or connections in the area;
Registration with a GP;
Paid or other employment;
The length of time already spent in an area;
Having been voluntarily adopted in a specific geographical area;
A person’s view about where his/her normal residence is and/or to
where he/she would like to return;
Support already being provided by local services such as a community
mental health service;
The name of any NHS Trust currently paying for the person’s inpatient
care in a mental health hospital.

To understand how ordinary residence is determined in relation to the
Responsible Commissioner and NHS continuing healthcare, read section 11
and Appendix 3 below.
8.

Charging for after-care services

Local social services authorities cannot charge for any after-care service
provided under S.117 MHA. This includes any services being delivered within
a self-directed support framework that are related to the S.117 MHA aftercare plan. The Commission for Local Administration in England’s 2003 report
confirmed that this was the case at that time, following a House of Lords
ruling on 25th July 2002 (citation: [2002] UKHL 34).
The Court of Appeal ruled on 1st November 2017 (citation: [2017] EWCA Civ
1704) that this was still the case. This most recent appeal to the Court of
Appeal concerned a man subject to S.117 MHA who had separately been
awarded £3.5 million in a personal injury claim and the local authority
involved, Manchester Council, had applied for legal authority under S.117
MHA to charge him for his mental health aftercare services. The application
was rejected by the Court of Appeal.
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There are numerous examples of NHS CCGs and local authorities failing to
meet their legal requirements under S.117 MHA. In relation to local
authorities, the website of the Local Government and Social Care
Ombudsman provides further information and case studies.
Any after-care services provided continue to be in place until the authorities
(the CCG and the local authority) are jointly satisfied that the patient no
longer is in need of such after-care services.

9.

Self and/or third party funded top-ups

West Sussex County Council has produced guidance for staff in Adults’
Services concerning the operation of mandatory deferred payment
agreements and also on the payment of top-ups for the cost of care home
provision. These are accessible online visit:
westsussexconnecttosupport.org/professionalzone.
Where a preferred placement cost exceeds the County Council’s usual rates
- and where a suitable alternative placement is available within those usual
rates - the County Council is entitled to decline to fund any amount in
excess of the usual limit.
However, as long as the relevant funding authority (such as the County
Council) commits itself to providing a level of funding that adequately meets
the assessed needs of the person, then there is no reason why a top-up
payment cannot be made by the patient or by a third party in order to fund
a higher level of either service or accommodation.

10.

Direct payments and personal health budgets

If an adult subject to S.117 MHA has mental capacity, West Sussex County
Council or an NHS CCG may offer to make a direct payment to him/her in
respect of the after-care plan.
If that person lacks the mental capacity to understand and manage the
direct payment, the County Council can make the direct payment to an
authorised person (such as a person holding a relevant Lasting Power of
Author: Greg Slay and others, Adults and Health, West Sussex County Council
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Attorney) or suitable person if certain conditions are met. A key condition is
that the County Council considers that making the direct payment to the
‘authorised person’ is an appropriate way to discharge its S.117 MHA duty.
The County Council must also be satisfied that the ‘authorised person’ will
act in the patient’s best interests in arranging for the aftercare.
There is no ‘duty’ to offer direct payments to:
•

A person who is on conditional discharge from a mental health hospital
under Part III MHA;

•

A person who is subject to Guardianship under the MHA;

•

A person who is on leave from a mental health hospital whilst still
subject to compulsory powers there (such as S.2 MHA or S.3 MHA);
and/or

•

A person who is currently subject to a Community Treatment Order
(S.17A-G MHA).

10.4 Direct payments cannot currently be used to pay for long-term stays in a
care home.
10.5 A change in the law means that, from 2nd December 2019, an additional
100,000 people will have the right to a personal health budget. This specific
change benefits people who require aftercare services under S.117 MHA - as
well as those eligible for an NHS wheelchair. A personal health budget is a
bespoke package of care, planned and agreed between people and their
healthcare team. They give people more choice and flexibility over the
support they receive. Clinical Commissioning Groups are responsible for the
local provision of personal health budgets.
11.

NHS continuing healthcare and funded nursing care

11.1 The National Framework for NHS Continuing Healthcare and NHS Funded
Nursing Care was revised in November 2013 and April 2016. It gives
guidance on the interface between NHS continuing healthcare, funded
nursing care and S.117 MHA. Following consultation, the guidance was
further revised with effect from 1st April 2016 and paragraphs 33 and 34
therein were altered (see Appendix 2 to this S.117 MHA policy and
procedures).
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11.2 Guidance within the National Framework particularly deals with S.117 MHA.
The same principle (regarding the need to determine whether the services
are provided under the MHA or under NHS continuing healthcare) applies
where an individual is subject to S.17 MHA or S.17A MHA arrangements.

11.3 It is not necessary to assess eligibility for NHS continuing healthcare if all
the aftercare services that have been assessed as required to be provided
are mental health and social care after-care services that fall within the
scope of S.117 MHA.
11.4 A person in receipt of after-care services under S.117 MHA may however
have on going care/support needs that are not related to their mental
disorder – or their mental health hospital admission. In addition, a person
may be receiving services under S.117 MHA and then develop separate
physical health needs (for example, through a stroke) which may then
trigger the need to consider NHS continuing healthcare in relation to those
separate needs.

11.5 Where an individual in receipt of S.117 MHA services develops physical care
needs resulting in a rapidly deteriorating condition which may be entering a
terminal phase, consideration should be given to the use of the multidisciplinary Fast Track Pathway Tool for the assessment of NHS continuing
healthcare needs.

11.6 Funded Nursing Care is for people who are not eligible for NHS continuing
healthcare but have nursing care needs and are resident in a care home that
is registered to provide nursing care. Department of Health policy states
that funded nursing care should be paid for people subject to S.117 MHA.
11.7 In West Sussex, the continuing healthcare team has the decision- making
tools that need to be completed when undertaking NHS continuing
healthcare determinations and additional guidance which can be accessed
through their website westsussexccg.nhs.uk.
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11.8 Further information about the funding arrangements for S.117 MHA are set
out in Appendix 3 of this policy and procedures.

12

Disputes about the local authority responsible

12.1 The Care Act 2014 gives the Secretary of State for Health in England the
authority to resolve ordinary residence disputes between English authorities
over which one is responsible for S.117 MHA after-care.
12.2 A patient’s discharge from hospital should not be delayed or prejudiced
whilst responsibility for S.117 MHA is disputed. If unsuccessful efforts have
been made with the local authority considered responsible for the S.117
MHA arrangements, then legal advice may be sought and, without prejudice,
West Sussex County Council may proceed with organizing the S.117 MHA
aftercare plan.
12.3 The Care and Support (Disputes Between Local Authorities) Regulations
2014 set out the specific procedures local authorities must follow when
disputes arise between local authorities regarding a person’s ordinary
residence. When a dispute between two or more local authorities occurs,
local authorities must take all reasonable steps to resolve the dispute
between themselves. It is critical that the person does not go without the
care they need, should local authorities be in dispute.
12.4 The local authority that is meeting the needs of the person on the date that
the dispute arises must continue to do so until the dispute is resolved.If no
local authority is currently meeting the person’s needs, then the local
authority where the person is living or is physically present must accept
responsibility until the dispute is resolved.
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Procedures
Note. These procedures can also be used for people being discharged from
NHS mental health inpatient care commissioned from organisations other
than Sussex Partnership NHS Foundation Trust but are designed primarily in
relation to this latter organization because it alone is the specialist mental
health NHS Trust operating in West Sussex.

A
Implementing and managing S.117 MHA after-care from mental
health hospital settings operated by Sussex Partnership NHS
Foundation Trust and working with staff employed by or acting on
behalf of West Sussex County Council
A1.1
The MHA Service Team in Sussex Partnership is notified of all
compulsory admissions following use of S.3, S.37, S.45a, S.47 or S.48 MHA.
The Team is dependent on the electronic care record system (CareNotes) to
find information on people discharged from hospitals who are subject to
S.117 MHA or have been formally discharged from its provisions.
A1.2
The planning for discharge does not start at a discharge meeting:
that meeting is usually to confirm and document future arrangements some of
which will already been in place. In addition, the fact that a S.117 MHA
discharge meeting is taking place does not necessarily mean immediate
discharge from hospital care as the patient may remain in hospital on an
informal basis.
A1.3
This practice guidance also applies to patients released from
prison if they have spent part of their sentence detained in hospital.
A1.4
Although the duty to provide after-care begins when the patient
leaves hospital, the planning of aftercare needs to start as soon as the patient
is admitted to hospital. S.117 MHA planning arrangements apply to:
•

the authorisation of anything other than very short S.17 MHA leave of
absence;

•

a Community Treatment Order being considered;

•

a Mental Health Tribunal or Hospital Managers Review being held;
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•

discharge from hospital being considered and implemented.

Prior to any meeting being established, the named nurse must check for any
existing Community Treatment Order arrangements and clarify the local
social services authority responsible.
A1.5
In conjunction with the care coordinator, the Responsible
Clinician (RC) should ensure that an initial meeting is scheduled and that
includes a representative on behalf of the local authority responsible. The
involvement of the RC is because the implementation of a S.117 MHA plan
can only take effect when the patient has ‘permission’ to leave the hospital.
If there is no allocated care coordinator, a referral must be made to the
relevant local mental health service team manager for an interim allocated
worker to attend the meeting. Within West Sussex, a written support
plan, based on a full assessment of the patient’s health and social
care needs, and which specifies Section 117 aftercare arrangements,
must be in place before:
•

discharge from hospital;

•

a period of Section 17 leave - except for short periods of leave, when
“a less comprehensive review may suffice, but the arrangements for
the patient’s care should still be properly recorded” (Mental Health Act
Code of Practice, paragraph 33.13); any period of leave which
includes an overnight stay necessitates a full aftercare plan;

•

Conditional Discharge under Section 41 Mental Health Act;

•

a Mental Health Tribunal.

A1.6
In order to ensure that the documented after-care plan reflects
the needs of each patient, it is important to consider who needs to be invited
to the meeting, in addition to the patient, the RC and an authorized
representative from West Sussex County Council (usually a social worker,
although it could be a relevant manager who knows the case), and the care
co-ordinator (where a person is already acting in this role) would be involved
as a minimum. Others who would usually be invited and expected to attend
include:

Author: Greg Slay and others, Adults and Health, West Sussex County Council

Copyright © West Sussex County Council / version 6.3 / April 2020

West Sussex County Council Adults’ Services 25
S.117 Mental Health Act 1983 Policy and procedures
•

Nurses and other professionals involved in caring for the patient in
hospital;

•

A clinical psychologist, community mental health nurse and other
members of the community team;

•

Subject to the patient’s views, any carer who will be involved in looking

•
•

after them outside hospital, the patient’s Nearest Relative under the
MHA, and/or other family members;
Representative of any relevant voluntary organizations;

•

Representative of housing authorities, if accommodation is an issue;

•

An employment expert, if employment is an issue;

•

An IMHA advocate, if the patient has one;

•

An IMCA advocate, if the patient has been assessed as lacking mental
capacity to make discharge planning arrangements in relation to an
accommodation move and has no one else in terms of family or friends
with whom it is appropriate to consult;

•

The patient’s solicitor or Court of Protection deputy, if the patient has
one;

•

Any person who holds a Lasting Power of Attorney for the patient, if the
patient has one - or more - and it is valid and applicable;

•

The patient’s GP;

•

Any other representative (for example a paid care provider) nominated
by the patient; and

•

In the case of a restricted patient, the Probation Service.

A1.7
The availability of the RC and a representative who can make
decisions on behalf of West Sussex County Council must be confirmed prior
to the meeting date and time being agreed and confirmed to the other
interested parties. It is not advised that the meeting takes place without the
involvement of these core representatives.
A1.8
Paragraph 34.12 of the Code of Practice lists the possible
attendees at a S.117 MHA meeting. The absence of the RC from such a
meeting would need to be very clearly explained and documented (by the
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RC or his/her acting deputy) in the patient’s electronic care record, paying
particular attention to the revised Guiding Principles set out in Chapter 1
(pages 2225) of the Code of Practice and why non-compliance with those is necessary.
A1.9
Moreover the RC – or his/her acting deputy - is the only person
who can make the decision to discharge the patient from hospital. The
decision around discharge from hospital, including under the circumstances
relating to S.117 MHA, is actually a decision around whether the patient has
the right health and social care community services in place to prevent a
need to be readmitted to hospital under the Act.
A1.10
In drawing up the after-care plan, practitioners will consider the
needs of the whole family, not just the individual patient. This whole person
approach is concerned with ensuring that young carers are identified early
on. No social or health care support arranged for an adult patient should rely
on a child or young person (under the age of 18 years) providing
inappropriate levels of care for that adult. Some adults who are eligible for
S.117 MHA arrangements may have parenting or grand-parenting
responsibilities themselves and these also need to be taken into
consideration. Where alternative arrangements have been put in
place while the patient is in hospital, consideration as to whether
those arrangements can continue may also be indicated.
Who or what are carers?
“Anyone can become a carer; carers come from all walks of life, all cultures
and can be of any age. Many feel they are doing what anyone else would in
the same situation; looking after their mother, son, or best friend and just
getting on with it. Carers don’t choose to become carers: it just happens, and
they have to get on with it; if they did not do it, who would and what would
happen to the person they care for?”
(Definition provided by The Carers Trust) (for more information, visit the
carerssupport.org.uk website).
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A1.11
After the meeting the care co-ordinator must record the meeting in
writing. It is insufficient to rely on a case note in the electronic case record. The
care co-ordinator will send a copy of the after-care plan to everyone invited to
the meeting. A copy will need to be uploaded to the
patient’s electronic case record. The record will show:
•

The specific health and social care elements of the agreed after-care
plan;

•

How the plan will be evaluated;

•

The name and contact details of the care coordinator;

•

The date, time and venue of the next meeting - which should be within
three months from discharge from hospital);

•

The signatures on behalf of the NHS and West Sussex County Council;

•

The signature of the patient or a statement as to why such a signature
is not provided.

A1.12
Information about people subject to S.117 MHA needs to be
accessible to West Sussex County Council. This after-care plan information
(including the completed and scanned Certificate of Agreement) will
therefore also be kept on the electronic care record system used by Adults’
Services and by Children’s Services. The County Council has implemented
arrangements to maintain a record and register of people in the community
who are subject to these arrangements. The information needs therefore to
be passed through to the MHA Referral Co-ordinator in order that the record
and register can be kept up to date.
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AGREEMENT OF RESPONSIBILITY FOR THE AFTER-CARE PLAN (and
continued after-care, following review) *
S.117 Mental Health Act 1983 – Form 1
Name:

Date of birth:

Mosaic:

CareNotes:

NHS number:

MHA Section under which patient was detained:
3

37

37/41

45a

47

48

Has there been joint consultation between the NHS and Social Services?
(This will usually be the Responsible Clinician employed by the NHS Trust
and a representative for, or on behalf of, West Sussex County Council)
Yes No
Does the person have eligible health and social care needs?

Yes / No

Has social care funding been approved by the responsible local authority
(where applicable)?
Yes / No
Is the patient subject to S.17A MHA?

Yes / No

AGREED on behalf of the NHS (Responsible Clinician)
Name:
Signature:
Designation:
Address

Date:

AGREED on behalf of West Sussex County Council (Manager)
Name:
Signature:
Designation:
Address

Date:

*This form, once completed, must be scanned into the electronic care record.
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B
Reviewing (and possibly ending) S.117 MHA aftercare care plans
for people known to Sussex Partnership NHS Foundation Trust and to
West Sussex County Council
B1.1
The responsibility for this meeting is with the care co-ordinator if
the patient has been discharged from hospital. For some people this role will
be fulfilled by a local authority social care worker. The people who should be
invited to attend the review meeting are as described in Appendix A
(paragraph A1.8). It is not advised that the meeting takes place without the
involvement of the core representatives.
B1.2
The purpose of this meeting is to review the after-care agreement
and plan that was agreed at the previous meeting. The plan must be formally
reviewed before a decision is taken to end any or all of the arrangements.
Staff will need to refer to the patient’s original S.117 MHA after-care care
plan and also previous electronic care records.
B1.3
A joint decision will need to be made at the formal S.117 MHA
after- care review meeting as to whether:
•

the aftercare has been appropriately delivered;

•

if any elements need changing;

•

whether after-care under S.117 MHA needs to continue;

•

what would be the impact on the patient’s mental health if the care
provided under the S.117 MHA after-care plan were to be removed;

•

whether a revised plan is needed, and which services continue to be
provided under S.117 MHA; and

•

which, if any, services can be ended under S.117 MHA.

B1.4
In drawing up a continuing after-care plan, practitioners will
consider the needs of the whole family, not just the individual patient. Where
adults who are eligible for S.117 MHA arrangements have parenting
responsibilities these will also need to be considered as part of the review
arrangements.
B1.5
Where a RC - or acting deputy - decides not to attend a S.117
MHA review meeting it will be essential for the RC to have a multiAuthor: Greg Slay and others, Adults and Health, West Sussex County Council
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disciplinary conversation following the review meeting. The outcome of that
conversation
– the reasons why the RC did not attend the review and the subsequent
agreement on the way forward – must be recorded in the person’s electronic
care records. It will not be sufficient for the discussion to be only recorded
in, for example, a letter from the RC to the patient’s GP.
B1.6
After the meeting the care co-ordinator (or local authority social
care worker) should record the meeting in writing. A copy of the written
record of the review meeting should be sent to everyone invited to the
meeting and also to the S.117 MHA co-ordinator in Adults’ Services. A copy
(including the completed and scanned Certificate of Agreement) will also
need to be
uploaded to the patient’s electronic care records. The documentary record
will show:
•

A record of the discussion of the elements of the after-care plan, what
has worked and what has not (and why);

•

The elements of the agreed continuing after-care plan;

•

How the plan will be evaluated;

•

The name and contact details of the care coordinator;

•

The date, time and venue of the next review meeting;

•

The signatories on behalf of the NHS and West Sussex County Council

B1.7
Information about people subject to S.117 MHA needs to be
accessible to West Sussex County Council. This after-care plan information
(including the completed and scanned Certificate of Agreement) will
therefore also be kept on the electronic care record system used by Adults’
Services and by Children’s Services. The County Council has implemented
arrangements to maintain a record and register of people in the community
who are subject to these arrangements. The information needs therefore to
be passed through to the MHA Referral Co-ordinator in order that the record
and register can be kept up to date.
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ENDING OF RESPONSIBILITY FOR THE AFTER-CARE PLAN (FOLLOWING
REVIEW) *
S.117 Mental Health Act 1983 – Form 2
Name:

Date of birth:

Mosaic:

CareNotes:

NHS number:

MHA Section under which patient was detained:
3

37

37/41

45a

47

48

Has there been joint consultation between the NHS and Social Services?
(This will usually be the Responsible Clinician employed by the NHS Trust
and a representative for, or on behalf of, West Sussex County Council)
Yes No
Does the person have eligible health and social care needs?

Yes / No*

*If the answer is No, S.117 MHA eligibility ends

Has social care funding been approved by the responsible local
Yes / No
services authority (where applicable)?
Is the patient subject to S.17A MHA?

Yes / No

AGREED on behalf of the NHS provider Trust (Responsible Clinician)
Name:
Signature:
Designation:
Date:
Address
AGREED on behalf of West Sussex County Council (Manager)
Name:
Signature:
Designation:
Address

Date:

*This form, once completed, must be scanned into the electronic care record.
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Appendix 1
Examples of responsibility for S.117 aftercare
S.117 Mental Health Act (MHA) sets out that the duty to provide aftercare
services under this part of the Act rests with the local authority and
CCG for the area in which the patient was ordinarily resident
immediately before they were detained under the MHA – even if the
person becomes ordinarily resident in another area after leaving hospital.
Although any change in the patient’s ordinary residence after discharge will
affect the local authority responsible for their social care services, it will not
affect the local authority responsible for commissioning the patient’s aftercare plan under S.117 MHA.
As amended by the Care Act 2014, S.117 MHA provides that, if a person is
ordinarily resident in local authority A immediately before detention under
the MHA, and moves on discharge to local authority B and moves again to
local authority C, then local authority A will remain responsible for providing
or commissioning their after-care.
As amended by the Care Act 2014, if the patient, having become
ordinarily resident after discharge in local authority B or local authority C, is
subsequently detained in hospital under the MHA for treatment again, the
local authority in whose area the person was ordinarily resident immediately
before their subsequent admission (that is, local authority B or local
authority C – whichever applies) will be responsible for the patient’s MHA
after-care when they are discharged from hospital.
The following examples are provided to help practitioners establish
organizational responsibilities. They are based on real scenarios but the
gender and initials have been randomly assigned.
Example 1: HS
HS lives in local authority ‘A’ but is registered with a doctor and primary
health care team across the border in local authority ‘B’. She is under the
mental health care of the NHS based in local authority ‘B’ and has been
admitted to a mental health hospital there under S.3 MHA. She will be
entitled to S.117 MHA on discharge from hospital. Consideration is being
given to her being placed in a care home with nursing on discharge from
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hospital. The use of S.7 MHA is being considered as the legal framework.
The responsibility to coordinate the arrangements for assessing the
aftercare needs of HS is the responsibility of local authority ‘A’ – the local
authority where she lives.
If an application for S.7 MHA is made in this case the Guardian could be
either local authority ‘A’ or local authority ‘B’. The latter may be appropriate
if local authority ‘A’ places HS in the area of local authority ‘B’ and there are
strong arguments for local authority ‘B’ to retain responsibility for the case.
Example 2: PR
Patient PR lives in a London Borough; he is physically present there and has
been in London for 9 months but is now street homeless. PR has no physical
home or tenancy in London. PR has connections with West Sussex and
indeed previously lived in the county. However, he is estranged from family
members who still live in West Sussex. PR was registered with a GP in the
county until 8 months ago. PR has not had a tenancy in West Sussex for at
least a year.
PR is taken to A&E at a central London hospital by the Metropolitan Police
due to concerns about both his physical health and his mental health. PR is
subsequently admitted to that hospital, but then transferred from there to a
hospital in West Sussex. PR is an informal patient in West Sussex but is clear
he wants to return to London in due course. However, within six weeks he is
detained under S.3 MHA into a West Sussex mental health hospital.
The guidance on ordinary residence, as set out in the Care Act’s Care and
Support Statutory Guidance, is that: if the patient’s ordinary residence
immediately before being detained In hospital under the MHA cannot be
established, the local authority responsible for commissioning the patient’s
after-care will be the one for the area in which the patient was resident
immediately before being detained.
PR is therefore considered to be resident in the London Borough and that
Borough will be responsible for PR’s S.117 MHA aftercare.
If, however it can be clearly established however that PR is a person of no
residence, the Care Act’s Statutory Guidance says that: the responsible local
authority [will] be the one for the area to which the patient is sent on
discharge.
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Example 3: MG
MG was placed, under S.117 MHA, by another English local authority in a
care home in West Sussex. Less than one week later it was necessary for MG
to be assessed and detained again under S.3 MHA. MG was admitted to a
mental health hospital for older people in West Sussex.
The relevant questions to ask before determining next steps included:
•

Where is the person ordinarily resident (that is, a place in which they
have voluntarily settled)?

•

What ‘continuity of care’ (a statutory requirement under the Care Act)
arrangements were put in place in West Sussex by the placing local
authority?

•

Was MG placed permanently in the West Sussex care home or on a
trial basis immediately before the next S.3 MHA Order was made?

Chapter 19 of the Care Act Statutory Guidance can be consulted for further
guidance. It is available online on the gov.uk website.
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Appendix 2
Examples relating to NHS continuing healthcare
Example: LE
LE has a diagnosis of Huntington’s and lives in his own home with
community care support. His behaviour has become increasingly challenging
for the support staff to manage. LE has been shouting and does not always
allow them to enter his home - where he has been harming himself through
frustration. This includes banging his head on the walls and floor and soiling.
The support staff feel that they can no longer meet LE’s needs.
The GP has been prescribing medication and, alongside community
healthcare staff, has requested an assessment by the local community
mental health service. The outcome from a visit by the local community
mental health service is in fact that LE is assessed under the MHA and
admitted to a mental health hospital under S.2 MHA in the first instance and later detained under S.3 MHA.
The S.117 MHA aftercare discussion needs to consider the extent to which
some or all of LE’s behaviours are related to his mental disorder. In addition,
LE has already been assessed as requiring a hoist and other equipment at
home as he has significant health care issues including pressure areas and
needs around medication, mobility and continence. Eligibility for NHS
continuing healthcare will therefore need to be considered. See section 11 of
this guidance for more information.
Example: HA
HA has a diagnosis of Huntington’s and lives in a care home with nursing;
the placement is funded by the local authority. Her mental health and
physical care needs have been deteriorating for some time and the care
home has had to arrange for HA to be admitted to the local general hospital.
Later HA was admitted to a mental health hospital under S.3 MHA.
An NHS continuing healthcare assessment is indicated and is arranged. The
discussion about the mental disorder present centres on whether or not HA’s
physiological neuro-degenerative deterioration is all part of the formal
diagnosis of Huntington’s. (A specialist medical opinion may be helpful in
guiding the discussion). If it is not, S.117 MHA will not apply. The S.117
MHA aftercare discussion concludes however that HA’s mental health needs
do require input and that there are also significant physical health care
needs and a need for a revised care home placement. As a result, HA is
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eligible for S.117 MHA aftercare as the qualifying criteria are met.
Example: GG
GG was admitted to a mental health hospital under S.3 MHA and had a
long-standing diagnosis of schizophrenia, and was subsequently discharged
to a residential care home under S.117 MHA. GG has now had a stroke and
developed dementia. Her mental health and physical care needs have been
deteriorating for some time and the care home has had to arrange for GG to
be admitted to the local general hospital. GG develops difficulties relating to
nutrition and incurs has weight loss as a result. She also develops pressure
sores. It is decided that a care home with nursing would best be able to
meet her own stated outcomes for care and support.
If GG’s dementia has developed as a consequence of previously being
diagnosed with schizophrenia, then S.117 MHA will continue to apply. If it
has not an NHS continuing healthcare assessment may instead be indicated.
Example: RA
RA has a diagnosis of dementia and lives in a care home with nursing and is
currently funded under NHS continuing healthcare. RA’s mental health needs
have been deteriorating for some time and the care home has had to
arrange for RA to be re-assessed under the MHA. The result of that
assessment is an admission to a mental health hospital under S.3 MHA.
When planning the hospital discharge arrangements under S.117 MHA, the
team discussion centres on the RA’s mental health needs that are required
to be met under S.117 MHA - as well as the physical care needs that initially
contributed to the NHS continuing healthcare eligibility decision.
Example: PT
PT has a diagnosis of dementia and lives in a care home with nursing; the
placement is funded by the local authority. PT’s physical care needs have
been deteriorating for some time and the care home has had to arrange for
PT to be admitted to the local general hospital.
PT has been now been assessed as being ready for discharge. Members of
the multi-disciplinary team at the hospital are of the view that they are
unable to improve on PT’s current situation because he is in the terminal
stages of his illness and requires palliative care. PTs current S.117 MHA
after-care plan is however still in place - and PT will be returning to the
same care home even though his day-to-day care needs will now incorporate
palliative care. Discussion will need to centre on which of PT’s mental health
needs should be met under S.117 MHA and which of his physical care needs
should be considered under the eligibility arrangements for NHS continuing
healthcare.
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Appendix 3
Funding routes for NHS CCGs and the Local Authority in West
Sussex
NB. Paragraphs 33 and 34 of the August 2013 ‘Who Pays’ document
for NHS commissioners were replaced by the following text, with effect
from 1st April 2016:
•

“If a person is detained for treatment under the Mental Health Act
1983, the responsible commissioner will be as set out in
paragraph 1 of the ‘who pays’ guidance.

•

Every effort should be made to determine GP practice registration
or establish an address where they are usually resident, but if this
fails and the patient refuses to assist, then as a last resort the
responsible commissioner should be determined by the location of
the unit providing treatment.

•

It is the duty of both the NHS Clinical Commissioning Group
(CCG) and the appropriate local authority to commission aftercare services for those persons discharged from hospital following
detention under one of the relevant sections of the Mental Health
Act.

•

The responsible CCG should be established by the usual means
for their typical secondary healthcare. However, if a patient who
is resident in one area (CCG A) is discharged to another area
(CCG B), it is then the responsibility of the CCG in the area where
the patient moves (CCG B) to jointly work with CCG A, who will
retain the responsibility to pay for their aftercare under S.117
MHA as agreed with the appropriate local authority. The purpose
of this is to ensure that the person has access to local clinical
support and advice in the area they will be moving to (CCG B),
whilst remaining the commissioning responsibility of the original
CCG (CCG A).

•

If a detained person who has been discharged, and is in receipt of
services provided under S.117 MHA, is subsequently readmitted
or recalled to hospital for assessment or treatment of their mental
disorder, the responsible CCG will continue to be the CCG that is
currently responsible for funding the aftercare under S.117
(except where the admission is into specialised commissioned
services).
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•

If a detained person who was registered with a GP in one area
(CCG A) is discharged to another area (CCG B) and is in receipt of
services provided under S.117 MHA) is subsequently readmitted
or recalled to hospital for assessment or treatment of their mental
disorder, it is the responsibility of CCG A to arrange and fund the
admission to hospital (except where the admission is into
specialised commissioned services). Furthermore, the originating
CCG (CCG A) would remain responsible for the NHS contribution
to their subsequent aftercare under S.117 MHA, even where the
person changes their GP practice (and associated CCG).

•

The table below should provide a useful distinction of the
changing commissioner responsibilities for patients discharged
under S.117 MHA:

Patients discharged pre 1st April 2013 come under the pre August 2013
Primary Care NHS Trust (PCT) ‘Who Pays’ Guidance and the
legacy/originating CCG continues to be responsible for subsequent
compulsory admissions under the MHA, and current and subsequent
S.117 services until such time as they are assessed to no longer need
these services.
Patients discharged between 1 April 2013 and 31 March 2016 fall
under August 2013 ‘Who Pays’ Guidance – CCG B would be
responsible if a patient is discharged into a location in CCG B and
registers with a GP in CCG B.
New revised guidance from 1 April 2016 will revert back to the pre1st April 2013 position where the legacy/originating CCG continues
to be responsible in most cases.’’
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Funding routes in West Sussex according to the age of the
patient
For adults under the age of 65 years, the funding will be from the
existing pooled budget for working age adult mental health services.
The spend will be allocated to the community care cost centre and
identified as
S.117 Mental Health Act aftercare. The risk share on this budget is set
out in the Commissioning S.75 Agreement.
For adults over the age of 65 years, Adults’ Services will continue to
specifically identify spend on S.117 aftercare in its budgets. However,
the Council does have an informal arrangement with the NHS Clinical
Commissioning Groups in the county whereby there is a joint
contribution towards the cost of S.117 Mental Health Act aftercare
residential care placements for people aged 65 or over.
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