Section 117 Local Agreement
East Sussex

Content page
1

Introduction and Guiding Principles

2

Scope and Definition

3

Entitlement to Section 117 Aftercare

4

Exceptions and additional factors

5

Planning

6

Access to Advocacy

7

Funding Responsibility and Ordinary Residence

8

Local Funding Arrangements

9

Charging

10 Review of 117 Aftercare
11 Ending a Section 117
12 Complaints
13 Disputes

Page 2 of 17

East Sussex Local Agreement Section 117 MHA 1983/2007
1. Introduction and guiding principles
Section 117 of the Mental Health Act 1983/2007 places a statutory duty upon both health and local
authorities to provide aftercare to persons who have been detained under specific sections of the
Mental Health Act 1983/2007 (MHA).
Section117 of the MHA applies to any person who is detained in hospital under one of the provisions
set out in Section 4 below.
Eastbourne Hailsham & Seaford, Hastings & Rother and High Weald Lewes and Havens CCG’s along
with East Sussex County Council, are committed to ensuring, through this agreement, that individuals
receive care and support that is in line with the principles set out within the MHA Code of Practice and
the wider legal framework set out in the Care Act 2014.
Section 117 stands by itself and is not a duty to provide services under other legislation, in particular
Sections 13 and 18 of The Care Act 2014. In addition there is no obligation on the Local Authority to
fund services which are not normally regarded as part of the authority’s community care
responsibilities. For example there is no obligation to pay for rent even in specialist accommodation
as well as other “essentials” such as food, clothing and utilities.
http://www.legislation.gov.uk/ukpga/2014/23/contents
It is also the intention of this document to articulate a clear process by which care and support
planning, in the context of Section 117 and the Legal Duties it places on the East Sussex CCG’s and
County Council should be undertaken, taking into account the above and to:





provide support to staff responsible for the delivery of aftercare in East Sussex;
ensure the consistency and quality of the joint services provided in East Sussex;
set out the arrangements for discharge planning for people leaving hospital;
Set out arrangements under which a Section 117 duty can be ended.

In keeping with the Mental Health Act Code of Practice, this agreement is applicable to patients and
individuals of all ages, but in relation to children and young people additional factors will need to be
considered. This may include ensuring that the aftercare integrates with any existing provision made
for looked-after children and those with special educational needs or disabilities, as well as
safeguarding vulnerable children.

2. Scope and definition
Aftercare services could include a range of health and social care services to ensure that issues
relating to an individual’s mental health needs and social care needs are met through the appropriate
professionals.
Aftercare services defined by Section 117 (6) are:
Services which have the purpose of meeting a need arising from or related to the patients mental
disorder AND reducing the risk of a deterioration of the patient’s mental condition and accordingly
reducing the risk of the patient requiring admission to hospital again for treatment for mental disorder.
Their ultimate aim is to maintain patients in the community, with as few restrictions as necessary,
wherever possible. Aftercare services encompass healthcare, social care, employment services,
supported accommodation and services to meet a person’s wider social, cultural and spiritual needs.
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3. Section 117 aftercare
A Section 117 status is automatically conferred onto a person when they are discharged from hospital
subsequent to being detained under the following Sections of the Mental Health Act:





Section 3
Section 37
Section 45a; or
Section 47/48.

Section 3: “Treatment Order” - allows for the detention of the service user for treatment in the hospital
based on certain criteria and conditions being met. These are that the person is suffering from mental
disorder and that the mental disorder is of a nature or a degree which warrants their care and
treatment in hospital and also that there is risk to their health, safety of the service user or risk to
others. It also requires that the treatment cannot be given without the order being in place and that
appropriate treatment must be available in the setting where it is applied.
Section 37: Hospital Order – is a court order imposed instead of a prison section, if the offender is
mentally unwell at the time of sentencing and requires hospitalization for treatment of a serious
mental health problem. It has the same duration as a Section 3 and in many ways operates in the
same way except the routes to discharge are different.
Section 37/41: Hospital Order with Restrictions - is a court order, which can only be made by the
Crown Court, which imposes a s37 hospital order (above) together with a s41 restriction order. The
restriction order is imposed to protect the public from serious harm. The restrictions affect leave of
absence, transfer between hospitals, and discharge, all of which require Ministry of Justice
permission. There is no Nearest Relative.
Section 45A: This is an order which the Crown Court can make at the same time as imposing a
prison sentence (except where the sentence is fixed by law, i.e. murder) on an offender who suffers
from mental disorder
A hospital direction has the same effect as a transfer direction under s47; a limitation direction has the
same effect as a restriction direction under s49.
The sentenced person goes straight to hospital but is treated as if he had been transferred to hospital
from prison under s47/49. Before the end of the sentence he can be transferred "back" to prison to
serve the remainder of the sentence.
Section 47: This is called a transfer direction, and is used by the Ministry of Justice to transfer a
serving prisoner to hospital who requires treatment for a mental health condition. It operates just like
s37 so is often called a “notional section 37”. The patient cannot be returned to prison unless he
breaches his license conditions.
Section 47/49: This is a transfer direction under S47 together with a restriction direction under S49.
The restrictions are the same as those in S41. The prisoner can be transferred back to prison at any
time, on medical advice or the advice of the MHT. In theory these patients can be discharged directly
into the community, but in practice (except for a minority called “technical lifers”) they are returned to
prison when the MHA is not necessary.
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This includes all persons subject to a Community Treatment Order (CTO) and subject to Section 41 of
the MHA 1983/2007, but does not automatically apply to guardianship under Section 7 of the Act
unless the person has been detained previously as highlighted above.
A person’s entitlement to Section 117 aftercare continues under the following circumstances:





discharged from Mental Health Act Section, but remains in Hospital as an informal patient;
returned to prison after being detained in hospital;
re-admitted to hospital on an informal basis or under Section 2;
patients detained under one of the qualifying sections who are discharged from hospital and
transferred from hospital to prison will be subject to S117 whilst in prison, and this entitlement
will continue (unless discharged) after the patient is eventually released back into the
community. However Section 117 responsibility for prisoners rests with NHS England, not the
local CCG. This will be discharged to the relevant CCG upon release.

4. Exceptions and additional factors
Section 117 after care only relates to the needs arising directly from or is related to the person’s
mental disorder.
If the person concerned has a care package that relates to a pre-existing need, not related to their
Mental Health, this needs to be recorded clearly and noted that the care package is subject to usual
financial assessment processes. It is acknowledged that this may be difficult to separate out, for
example, if someone is already in a residential placement when appropriate management and legal
advice should be sought if needed.
It is important to note where an individual’s other health needs outweigh those arising from the mental
disorder then a duty under Section 117 does not preclude screening for Continuing Health Care and
subsequent application for consideration if necessary. Any such case should be dealt with via the
usual local CHC processes.
Section 117 aftercare services are available regardless of a person’s immigration status. Due to the
statutory obligation set out in Section 117 the immigration exclusions under Schedule 3 of the
Nationality, Immigration and Asylum Act 2002 do not apply.
The above paragraph should not be interpreted to mean that there is anything to prevent ESCC Adult
Social Care services informing the Immigration Authority or another official body of a person who is
believed to have no legal right to be in this country.
MHA Code of Practice 33.8 also highlights that the NHS Commissioning Board (NHS England) is
responsible for a patient’s aftercare if the aftercare services required are of the type that the NHS
Commissioning Board would be responsible for commissioning rather than a CCG.

5. Joint responsibilities for Section 117 care and support planning
In the majority of cases the lead agency will be Sussex Partnership NHS Foundation Trust on behalf
of the CCG with the either the Responsible Clinician or Care Co-ordinator being the primary contact
for other services involved including Adult Social Care. Aftercare will be planned within the framework
of the care programme approach (CPA).
Any support plan and package arranged as part of this process should be time limited in that a date
for its review must be specified, and be designed to maximise independence in the least restrictive
environment.
A person’s entitlement to Section 117 aftercare begins when they are discharged from hospital under
the sections of the Mental Health Act as detailed above. However, the planning of aftercare is
required to start when the person is admitted to hospital (MHA Code of Practice, 33, 10, 2015).
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Within the framework of the local East Sussex processes, a written support plan, based on a full
assessment of the patient’s health and social care needs, and which specifies Section 117 aftercare
arrangements must be in place before:






discharge from hospital;
a period of Section 17 leave - except for short periods of leave, when “a less comprehensive
review may suffice, but the arrangements for the patient’s care should still be properly
recorded” (MHA Code of Practice, 33.13, 2015). Any period of leave which includes an
overnight stay necessitates a full aftercare plan;
Conditional Discharge under Section 41;
a Mental Health Tribunal.

The hospital managers must ensure that the relevant authorities are aware of any hearing so that
they are able to consider aftercare arrangements in all cases. However, this is particularly important
when discharge is a strong possibility and appropriate aftercare is a key factor in the decision for the
MHRT.
In all circumstances The Responsible Clinician shall ensure that the patient’s aftercare needs have
been fully assessed. The section 117 aftercare plan should be formulated at a multi-disciplinary
meeting to which may be invited those specified in the Mental Health Act Code of Practice (2015)
para 34.12.
The meeting should take place at least a week before discharge. MHA Code of Practice (2.29) sets a
requirement to inform the person’s Nearest Relative of discharge from detention at least seven days
prior to the discharge. This would include discharge from detention onto a Community Treatment
Order under Section 17A. If the person or the Nearest Relative has asked for this information not to
be shared then there is no legal authority to discuss with them.
Contributors to the discharge planning process should be aware of the person’s Section 117 status
and the additional statutory duty to provide aftercare services.
The discharge planning meeting should specifically be described as a Section 117 meeting. It should
assess and consider needs in the domains specified in the Mental Health Act Code of Practice (2015)
para 34.19.
Any After Care package should be related to needs identified in these domains, and be drawn up on
awareness of Section 117 aftercare rights and responsibilities with the involvement of the patient,
carers and other family taking into account the key principles above.
The care plan must clearly distinguish between needs and associated means identified for meeting
them that are related to Section 117 aftercare entitlement and those that are not.
S117 after-care services in relation to a person, means services which have both of the following
purposes –
(a) meeting a need arising from or related to the person’s mental disorder; and
(b) reducing the risk of a deterioration of the person’s mental condition and, accordingly, reducing the
risk of the person requiring admission to a hospital again for treatment for mental disorder.
The person must be written to informing them that the aftercare provision under Section 117 is not
chargeable and inform them that the aftercare provision will be reviewed on a regular basis.
This information must be recorded on both East Sussex County Council and Sussex Partnership NHS
Trust client information systems, in line with their respective recording Policies and procedures.
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6. Access to advocacy
Please see Appendix 1

7. Funding responsibility, ordinary residence and continuing health care
Section 117 aftercare responsibility comes into effect at the point of discharge. It is essential that as
part of the discharge planning process to accurately identify the relevant Local Authority and CCG
with the statutory duty prior to discharge.
Section 75 of the Care Act 2014 has amended s117 (3) to the effect that from 1 April 2015 the term
resident will mean ordinarily resident. Therefore the regulations regarding ordinary residence will
apply. The duty on Local Authorities rests with the area in which the person was ordinarily resident
immediately before they were detained.
This is further informed by the Ordinary Residence Guide: Determining local authority responsibilities
under the Care Act and Mental Health Act which has clarified the issue of aftercare when someone
has been placed in East Sussex by and from another LA and is subsequently detained under Section
3 of the Act. This is best explained by the following example provided on Page 16 of the guidance.

M is living in a care home in area A funded by local authority A when she is detained
under section 3 of the Mental Health Act. Discharge planning identifies a suitable care
home in area B and M is discharged to that address. Aftercare provision is the
responsibility of local authority A because that is where M was ordinarily resident at the
point of detention.
After discharge, M remains at the care home in area B but three months later relapses
and is admitted to hospital again under section 3. On discharge from this section 3, the
responsibility to provide aftercare will now be on local authority B, because that is
where M was ordinarily resident immediately before her second section 3 admission to
hospital. M is no longer the responsibility of local authority A because the deeming
provisions from the Care Act do not apply to responsibility for section 117 aftercare.
The responsibility for aftercare will be with B, where M was ordinarily resident at the
point of detention, whether Mary is discharged to area A or B or a different area
entirely.

It should be noted that as the Care Act is not intended to be retrospective this only applies to cases
where the individual was detained on/after 1st April 2016. For pre-existing cases residency should be
determined under the previous legislation/case law. Where a person lacks capacity, the issue of
ordinary residence will be governed by the principles established in the case of R v. Secretary of
State ex parte Cornwall Council (2016)

CCG ordinary residence is based on the principle that the GP practice where the patient is registered
pays for the patient’s care, and in cases of dispute and/or query reference is made to the August 2013
NHS Guidance: Who Pays? Determining responsibility for payments to providers
https://www.england.nhs.uk/wp-content/uploads/2014/05/who-pays.pdf.
Where a patient is not registered with any GP then the CCG that covers the area where the patient
defines themselves as “usually resident” becomes the responsible CCG.
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Section 117 Aftercare is the responsibility of the CCG (in partnership with the local authority) where
the patient is currently ordinarily resident: i.e. dependent on which GP practice they are currently
registered with, or in cases where there is no GP registration, where they define themselves as
currently “usually resident”. CCG responsibility can therefore change during the course of a patient’s
continuing Section 117 Aftercare arrangements.
People subject to S117 are entitled to all the health and social care services that every other member
of the community is entitled to, including those services which would otherwise come under the
National Framework for NHS Continuing Healthcare (CHC) and NHS funded Nursing Care. The main
difference is that there is no need to raise the question as to whether or not the services provided
under S117 are exempt from charging.
People subject to S117 aftercare are also eligible for those Continuing Health Care services, if they
meet the appropriate eligibility criteria, wherever they live, including their own home.

8. Local agreement for joint Section 117 funding
The MHA and the code of practice make it clear that aftercare provided under S117 is a joint duty
and, even though there are no set criteria on apportionment of funding for each authority, there is a
requirement that the authorities should establish a joint local agreement for deciding funding
arrangements (LAC 2000 (3)/HSC 2000/003).
Many services will not require specific funding arrangements to be made. These include treatment,
care and support provided by SPFT and ESCC staff, GP’s etc and any block funded services
commissioned by ESCC, SPFT or the CCG’s.



Section 17 Leave

Section 17 leave can apply to any individual detained under the Act, including Section 2 (except short
term holding powers such as sections 4, 5(4) etc). In any case it allows the Responsible Clinician
(RC) to grant to any individual who is for the time being liable to be detained in a hospital leave to live
outside of the hospital, subject to certain conditions considered necessary in the interests of the
person or for the protection of others.
A person on Section 17 leave may be permitted leave to return to their own home, or to the home of a
friend or family member. Whilst the detailed planning for such an event would take place within the
multi-disciplinary team, the RC remains the lead professional. The Responsible Clinician does not
have the power to delegate this function and remains legally the sole prerogative of the Responsible
Clinician.
If the leave of absence forms part of a trial period in a residential setting, then the contractual lead for
making the necessary arrangements would lie with the CCG. This is because:





the granting of Section 17 leave can only be given by the RC;
the patient remains liable to be detained;
the patient remains subject to the consent to treatment provisions under Part 4 of the MHA;
a person subject to Section 3 and who is on Section 17 leave can have their period of
detention renewed under Section 20

Section 17 leave should last only for a short period of time after which, and if the trial period is a
success, the person can then be discharged and the agreed 50/50 funding agreement can then take
over arrangements for the continuation of any funded service.
All commissioned services agreed to be required to meet assessed aftercare needs, will be funded on
a 50/50 basis by the relevant CCG and ESCC
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Top Up payments
From April 2015, following the introduction of S117A by the Care Act 2014 individuals who are subject
to S117 and for whom GCC are providing or arranging accommodation under S117 are entitled to
choose their preferred accommodation provided that the conditions set out in the Regulations are
met.
31.2. A person subject to S117 is entitled to purchase additional services over and above those
identified to meet their assessed care needs. Any additional services must be separately invoiced
directly to the individual.
Direct Payments
Changes to the Direct Payments Regulations, effective from November 2009, now mean that Local
Authorities have a duty to offer direct payments to people who are subject to mental health legislation.
This is with the principal exception of people who are on conditional discharge from hospital under
Part III of the MHA 1983 where there is now a power (but not a duty) to offer direct payments. Local
social services authorities also have a power (but not a duty) to offer direct payment arrangements for
conditions attached to a Guardianship Order

9. Charging
Charges to clients for care and support costs are determined by a means tested financial
assessment. Financial assessments are completed in accordance with the East Sussex County
Council (ESCC) Charging for Care and Support Policy. The policy has been written in line with Care
and Support Statutory Guidance (CASS) issued under Care Act 2014, and The Care and Support
(Charging and Assessment of Resources) Regulations 2014.
This assessment reviews income, and capital assets a person may have. We assess for residential
and non-residential care and dependent upon the type of care and the individual financial
circumstances of the person they may be assessed to pay for the full cost of their care, a contribution
towards the cost of their care or no contribution to the cost of their care.
East Sussex County Council is unable to charge clients for a contribution to any services provided
under section 117. When someone who becomes liable to 117 after care and they are in receipt of
services that would normally be charged for, the Care Manager is responsible for ensuring that East
Sussex County Council finance team are notified of the date of the commencement of the aftercare by
email. Individuals may have at the same time or may develop other needs for service provision which
are not connected to their mental health care needs, for example a physical disability or age related
illness or condition. The social consequence of such a need may amount to a community care need in
its own right if it is assessed as such under the Care Act 2014. When this is the case and whilst the
individual remains subject to section 117 community care services to meet their physical care needs
will be subject to a financial assessment, with a view to charging that person for those services.
The allocated worker will also explicitly define for the client and their representative that service which
will continue to be provided under section 117 and those that will be subject to financial assessment.
The person and their representative should always be offered independent advocacy during this
period.
Once this is completed a referral will need to be made for the financial assessment to be completed.

10. Review of 117 aftercare
The care co-ordinator/Responsible Clinician will be responsible for ensuring that relevant
practitioners/clinicians are invited to the Section 117 reviews, giving at least 14 days’ notice of the
date on which the review is to be held.
The first Section 117 review meeting must take place within six (6) weeks of discharge from hospital.
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Care plans for people receiving aftercare under Section 117 should be regularly reviewed in line with
both East Sussex County Council and Sussex Partnership Trust policies and procedures.
The review must specifically consider if it is appropriate for the care plan to continue to be provided
under Section 117. It must be made clear which parts of the care plan are Section 117 services and
which are not.
Where discharge of Section 117 is being considered at review, and an Adult Social Care (ASC)
representative is not present, the review must be reconvened. The care coordinator/ Responsible
Clinician shall arrange a new date for the review and invite an ASC Representative to attend giving 14
days’ notice of the date of the reconvened review.
Where the Person is being considered for discharge from services they should also be considered for
discharge from Section 117 prior to transfer back to primary care.

11. Ending a Section 117
The Code of Practice states (paragraph 27.3) that the ‘duty to provide aftercare services
continues as long as the patient is in need of such services’ and confirms (in paragraph 27.19)
that ‘the duty to provide aftercare services exists until both the primary care trust [CCG] and the
local social services authority are satisfied that the patient no longer needs them.’
The Code of Practice goes on to state that whilst a person discharged from hospital subject to
Section117 may be well settled in the community this is not to be taken as assuming there is no need
for ongoing aftercare services. Such services may still be needed to prevent a future relapse or
further deterioration in the person’s mental health. Services should not, therefore, be withdrawn on
the basis that:





the person has been discharged from the care of specialist mental health services and an
arbitrary period has passed since the care was first provided;
the person is deprived of their liberty under the Mental Capacity Act 2005;
the person may return to hospital informally or under Section 2 MHA;
the person is no longer subject to arrangements under either of the two Sections 17A of the
Act.

There have been a number of Court Judgements and Ombudsman’s reports in recent years regarding
the legality of discharge from Section 117, as well as guidance from the Department of Health. These
decisions have confirmed that after-care provision does not have to continue indefinitely and that
discharge should be considered on the individual merits of each case, bearing in mind the
circumstance of the original detention from which the aftercare duty arose.
The Authority responsible for providing/ funding the particular services should take the lead in
deciding when those services are no longer required.
S117 aftercare cannot be terminated solely:





because the service user refuses the services;
on the grounds that he or she has been discharged from the care of a consultant;
on the grounds that an arbitrary period of time has elapsed;
on the grounds that the care need is being successfully met in that the he or she is now
settled in the community or residential establishment.

Consideration of discharge from S117 will be made at review between the Responsible Clinician,
care co-ordinator (CCG representatives), Care Manager (ASC representative), adult in need of
services, carer, Nearest Relative, the multi-disciplinary team and service providers where possible,
following a re-assessment of the person’s needs. Prior to ending Section 117 it should be
demonstrated that there has been active engagement with the person and their representatives. This
must be clearly documented at review.
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Taking into account the guidance issued above, the following is a suggestion about what could be
considered when deciding whether or not to discharge from Section 117:





What are the person’s current assessed mental health needs?
Have the person’s needs changed since their discharge from hospital under Section 117?
What are the risks of return to hospital/relapse?
Has the provision of aftercare services to date served to minimise the risk of the service user
being re-admitted to hospital for treatment for mental disorder/experiencing relapse of their
mental illness?
Are those services still serving the purpose of reducing the prospect of the person’s readmission to hospital for treatment for mental disorder/experiencing relapse or has that purpose
now been fulfilled?
What services are now required in response to the person’s current mental health needs?
Does the person still require medication for mental disorder?
Is there any ongoing need for care under the supervision of a consultant psychiatrist or any
ongoing need for involvement of specialist mental health services be it Health or Adult Social
Care?






The above list is not exhaustive, but could be useful to identify indicators that Section 117 could be
discharged which may include any of the following:




stabilised mental health which no longer requires the level of care that has been provided
under Section 117 in order to be maintained;
services no longer needed for the purpose of reducing the risk of return to hospital or relapse;
no ongoing need for involvement of a consultant psychiatrist or specialist mental health
services or for medication.

However, any decision should be taken with reference to the individual circumstances of each case
and none of the indicators above should be used solely as grounds for discharge.
People cannot be discharged from Section 117 if they are also subject to Section 17A (Community
Treatment Order), whereby they are under supervision, or if they are a conditionally discharged
Section 37/41 service user or, on Section 17 leave from Section 3, Section 37, Section 45A, Section
47/48.
Any recommendation to discharge, resulting from consideration of the above factors, must be agreed
by:



the relevant ASC Practice Manager and the Responsible Clinician (Consultant Psychiatrist),
on behalf of the CCG;
for non-Mental Health Services (Learning Disabilities, Older People, Children, Substance
Misuse) then this should be by the relevant Practice Manager on behalf of ESCC and the
Responsible Clinician on behalf of the CCG.

If there is a difference of opinion between Health and Adult Social Care regarding the decision to
discharge from Section 117, which cannot be resolved at operational level, this will need to be
escalated to Senior Management.
Only when representatives from the two separate organisations agree, can Section 117 be
discharged.
The decision to end Section 117 must be recorded, in accordance with both ESCC and Sussex
Partnership Fund Trust recording policies. The person and/or their representative(s) must be
informed of this decision in writing, which should include the relevant factors/reasoning. The ASC
Finance team should also be advised in writing.

12. Complaints
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If an individual or their representative has a complaint regarding the operation of this policy then this
should in the first instance be addressed with their Care Co-ordinator/Care Manager and/or the
relevant team manager. Where this is no local resolution then the complaint should be handled in line
with the complaints procedures of the lead agency.

13. Disputes
If East Sussex and another local authority fall into dispute about where a person is ordinarily resident,
or about a person’s continuity of care and support then again in the first instance this should be raised
with the relevant senior manager/panel chair who will then consider the response required including
referral to ESCC Legal Services. If this cannot be resolved locally, the local authorities involved may
request a determination of ordinary residence to be made by the Secretary of State or a person
appointed by the Secretary of State.
Details specifying the dispute resolution process will be set out in regulations and statutory guidance.
It is intended that the regulations will also set out the procedure local authorities must follow when a
dispute occurs when there is a business failure of a provider of care and support who is regulated by
the Care Quality Commission.

Page 12 of 17

Appendix 1
Types of advocate and eligibility:
There are 6 types of advocacy commissioned by Adult Social Care &Health (ASC&H). The Advocacy
Referral Decision Chart identifies the circumstances that may be relevant.
IMCA (Independent Mental Health Advocate)
An IMCA should be involved where a client lacks the mental capacity to make decisions for
themselves in the significant situations outlined in the Advocacy Referral Decision Chart.
Involving an IMCA in a care review
A referral could also be made with regards to a care review if again the client is unrepresented and
lacks capacity to make an issue specific decision. On the whole there would need to be a clear
reason why you're inviting an IMCA to a care review e.g. there is likely to be a change in a care
package that will be significant etc.
In East Sussex, a referral to the IMCA service may also be made during a care review when:


the NHS or a local authority has arranged accommodation for a person which will be, or has
been, provided for more than 12 weeks, and



they aim to review that arrangement, and



the person has been assessed as not having the capacity to make a decision about their
accommodation, and



has no family or friends to consult.

Involving an IMCA in safeguarding adults at risk cases
Refer to the guidance ‘Arranging an Advocate to support an adult through the safeguarding process’.
When an IMCA does not need to be involved
An IMCA is not required:


where there is family or a friend who is able to support the person who lacks capacity and / or
represent them in making the decision,



in an emergency situation,



for treatment decisions made under part 4 of the Mental Health Act, and



for accommodation decisions where the person is detained under the Mental Health Act (see
section below).

For further information regarding the IMCA service please see: The Mental Capacity Act 2005 and its
Code of Practice.
IMHA (Independent Mental Health Advocate)
The Mental Health Act 2007 requires access to an Independent Mental Health Advocate (IMHA) to be
available to people subject to certain aspects of the Mental Health Act 1983.
IMHAs are an important safeguard that will help and support people to understand and exercise their
legal rights.
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IMHAs will help clients understand the legal provisions which they are subject to under the Mental
Health Act and the rights and safeguards which they are entitled to. IMHAs will also help clients to
exercise their rights, including representation at meetings.
Who is eligible to receive support from an IMHA?
The Advocacy Referral Decision Chart identifies when client is eligible for support from an IMHA.
People detained under some sections of the Act are not eligible for the IMHA service e.g. Sections 4,
5, 135 and 136.
Informing the client of their right to an IMHA
The Act places a duty on the hospital or social services department to provide verbal and written
information about IMHA services to people who are eligible to receive support from an IMHA. Details
are given to patients in the Patient Information pack provided on admission to hospital.
Within Adult Social Care, practitioners must ensure that clients subject to guardianship are given
information about IMHA services as soon as practicable after an application for guardianship has
been accepted.
Nearest relatives should also be informed of IMHA services unless the client requests otherwise.
Who can contact an IMHA?
Clients can self-refer or ask their care co-ordinator to make a referral.
Anyone can ask an IMHA to visit the person, including their nearest relative, health or social care
professional, but it is the person’s choice if they wish to meet with one or not.
CMHA (Community Mental Health Advocate)
Community Mental Health Advocacy will apply to those individuals not detained under sections within
the Mental Health Act 1983 as outlined in the Advocacy referral Decision Chart
Care Act Advocacy:
A Care Act Advocate is available to a client or carer where they have a substantial difficulty and no
appropriate individual to support them as outlined in the Advocacy Referral Decision Chart. Staff
have a duty to identify if a client or carer has a substantial difficulty and if so refer to Care Act
advocacy.
A ‘Substantial Difficulty’ is where a client / carer is assessed to have difficulty in:





Understanding relevant information
Retaining information
Using or weighing the information as part of engaging
Communicating their views, wishes and feelings

An appropriate individual is someone who can support the client / carers involvement in the process
but who is not involved in a paid capacity. (Ch. 7 Care and Support Statutory Guidance, DH, 2014)
It is available for people who are eligible for ESCC ASC Funding. For clients placed in East Sussex
County Council it is the funding authority’s responsibility to identify and fund advocacy.
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Learning Disability Advocacy:
This is available for people living in East Sussex and who are eligible for learning disability funding /
services from ESCC ASC. Typically clients will be ‘open’ to Community Learning Disability Teams.
If eligible an advocate can support clients as outlined in the Advocacy Referral Decision Chart
Making a referral to an independent advocacy service (including IMCAs and IMHAs)
Information about independent advocacy services should be shared with clients and carers. There is
an ASC fact sheet ‘Independent advocacy – someone to speak up for you’ for this purpose. The
independent advocacy service Pohwer also produces a leaflet outlining their service which is
available directly from them.
Clients and carers can refer themselves to an independent advocacy service. Alternatively, a referral
can be made on the person’s behalf with their agreement, if they are able to give this.
If you want to make a referral to the independent advocacy service, POhWER, please contact them
on 0300 456 2370 (standard call charges apply). On referring a client to the advocacy service it is
important to make the provider aware of any additional communication requirements. POhWER
provide a range of accessible format documents & information mediums and have an agreement with
a local interpreting and bilingual advocacy company.
Maintaining confidentiality
The practitioner must follow ASC staff guidance on sharing or disclosing sensitive information with
any third party, which includes advocates. ‘Confidentiality – Guidance for Social Care Staff’ is
available on the Information Governance page of the intranet.
Advocates are required to notify Adult Social Care of any safeguarding issues for adults or children at
risk.
Independent advocacy organisations also have their own confidentiality policies, available on request.
Action to be taken once a referral has been made to an independent advocacy service
The practitioner must ensure that:


the advocate’s involvement in the case is recorded, and



all appropriate people are informed that an advocate is involved in the person’s case.

Where an Independent Mental Capacity Advocate is involved the practitioner must also ensure that:


any information the IMCA provides to help the decision making process is recorded,



access is given to the relevant records when requested by the IMCA, and



the IMCA is informed of the final decision taken and the reason for it.
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APPENDIX II
S117 Panel – Terms of Reference
Membership of the Panel will be nominees of East Sussex County Council, Eastbourne, Hailsham
and Seaford CCG, Hastings and Rother CCG and High Weald Lewes Havens CCG, of sufficient
seniority to fulfil these Terms of Reference.


The primary purpose of the s117 Funding Panel is to provide quality-assurance by ensuring
the s.117 Policy has been followed in terms of participation in S117 MDT meetings and prior
preparation, and the recording of discussions, conclusions and the determination of aftercare needs, and that this is reflected in relevant documentation.



The decisions of the s117 Funding Panel will reflect the guiding principles of the Mental
Health Act as set in the s.117 Policy



It is not the purpose of the s117 Panel to challenge the clinical and professional assessment
of need from the after-care planning process and meeting of the MDT. The Panel will provide
assurance that the proposed means for meeting the identified needs is the most appropriate,
delivers value for money and wherever possible, localised personal solutions and outcomes
for patients or clients.



The s117 Panel is required to formally authorise the provision of resources relating to meeting
s117 after-care needs that require the funding of s117 Services. It will audit and quality
assure after-care planning that require s.117 funding only. .



The s117 Panel will be available to the accountable senior managers from SPFT and ESCC
to bring to its attention concerns relating to risk associated with decisions the MDT has
reached in relation to any s117 care plan,



The s117 Panel will be responsible for ensuring the establishment and upkeep of a Register
of all individuals in East Sussex in receipt of s117 after-care services, and receive and review
regular reports of financial commitments and forecast outturn expenditure to year-end etc.



The s117 Panel will review the range of services that have required additional 50/50 funding
to meet individual s117 after-care needs and feedback on an annual basis its strategic
observations to the s.75 Steering Group. This can then be used for Joint Commissioning
purposes.
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Addendum
1. Patients/clients under S117 can be grouped into 3 cohorts:
 Those whose Aftercare requirements change following their section. These Aftercare needs
will be funded on a 50:50 basis between ESCC and the relevant CCG. These
patients/clients are the subject of this policy.
 Those who were receiving care prior to Section that was exclusively health care - and the
Aftercare plan does not change this and their Aftercare needs can be met through the
existing support and care plan. These will continue to be funded by NHS (relevant CCG)
 Those who were receiving care prior to Section that was exclusively social care - and the
Aftercare plan does not change this and their Aftercare needs can be met through the
existing support and care plan. These will continue to be funded by ASC (ESCC)
2. The 117 Panel will “quality assure” and agree the funding for support and care packages in the best
and most cost effective interests of the client /patient. As per the 117 Policy the principles of the Care
Act and Mental Health Act will inform all decision making. In the event of a disagreement, escalation
will be to Mark Stainton and Ashley Scarff or Garry East. Escalation should be exceptional.
 Within the period of the agreement we will review the constitution and membership of the
117 Panel to ensure that it is fully patient focussed, person centred, representative, coproduced and objective.
st

3. Partners are committed to a full open and transparent 6 month review by the 31 March, 2019, to
analyse operational, quality, and financial aspects and any party may then reopen the agreement with
reasonable grounds.
4. Our success measure will be the simple and effective, undisputed application of the policy to support
best practice Aftercare work and to prevent future admissions that starts with effective and timely
discharge planning.
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