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EXECUTIVE SUMMARY:
Policy and procedure for the use of the “Doctors Holding Power – Section 5(2) of the
Mental Health Act and the “Nurses Holding Power” - Section 5(4) of the Mental Health
Act.

If you require this document in another format such as
large print, audio or other community language please
contact the Governance Support Team on 0300 304
1195 or email policies@sussexpartnership.nhs.uk
Did you print this document yourself?
Please be advised that the Trust discourages the printing and retention of hard copies of
policies and can guarantee that the policy on the Trust website is the most up-to-date
version.
As a contingency a full set of up-to-date Trust policies are held by the Corporate
Governance Team based at Trust HQ, Swandean.
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HOLDING POWER (S5 (2) and 5(4) MHA 1983)
1.0

INTRODUCTION

A doctor or approved clinician (“AC”) in charge of the treatment of an informal in-patient
may authorise the detention of that patient for up to 72 hours if they conclude that an
application for admission under the Mental Health Act (MHA) should be made and it is
necessary for that patient to be immediately prevented from leaving the hospital for their
own health or safety or for the protection of other people under s5(2).
A nurse of the prescribed class may invoke section 5(4) of the MHA in respect of an
informal hospital in-patient who is already receiving treatment for mental disorder. The
patient must be suffering from a mental disorder to such a degree that it is necessary for
them to be immediately prevented from leaving the hospital either for their health or safety
or for the protection of other people; and it is not practicable to secure the attendance of a
doctor of approved clinician who can consider submitting a report under Section 5(2).
The Trust is committed to ensuring that all people accessing its services are treated with
respect and dignity. This includes consideration of gender, race, disability, sexual
orientation, gender identity, pregnancy & maternity, age and religion & belief.
This policy should not impact in any different way on different racial or ethnic groups, and
care should be taken to ensure that the provisions are not operated in a manner that
discriminates against particular racial or ethnic group. Similarly, the policy should not
discriminate on grounds of gender and marital status.
Guidelines within this policy apply to all patients who are being considered for detention
under Section 5 of the MHA. Where a patient may have additional needs related to their
religion, disability or any other protected characteristics, staff should consider this when
making assessment or decision and accommodate this where possible.

1.1

Purpose of Policy

This document outlines the procedure to follow whenever a doctor/AC or nurse of the
prescribed class is considering invoking their power under Section 5(2) or Section 5(4).
This policy will enable staff to:
•
•
•

Understand the purpose of Sections 5(2) and 5(4);
Understand when it can lawfully be used.;
Understand the rights of a patient who is made subject to the powers under Section
5.
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1.2

Definitions

AC

Capacity

Approved Clinician – the clinician in charge of the treatment
of the patient. This need not necessarily be a doctor, but
must be someone approved to act as an Approved Clinician.
This is time and decision specific. The person is able to:
- understand the relevant information
- retain the relevant information in their mind
- weigh the information as part of the decision
making process
- communicate their decision in any way

MCA

Mental Capacity Act.

Prescribed class

A qualified nurse registered in sub Part 1 or Part 2 of the
professional register as practising in the field of mental health
or learning disability.

Section 5(2)

Doctor’s holding power

Section 5(4)

Nurses holding power

1.3

Scope of Policy

This policy applies to all operational staff working within Sussex Partnership NHS
Foundation Trust.

1.4

Principles

1.4.1 Section 5(2)
This power authorises the detention of an in-patient for up to 72 hours. It can only be used
where the doctor or approved clinician (AC) in charge of the treatment of an informal inpatient (or their nominated deputy) concludes that an application for admission under the
Mental Health Act (MHA) should be made.
An informal in-patient includes a patient who is in hospital by virtue of a deprivation of
liberty authorisation under the Mental Capacity Act (“MCA”) and also people who are being
treated primarily for physical disorders but also need treatment for a mental disorder.
The power cannot be used for an out-patient attending a hospital’s accident and emergency
department, or any other out-patient or community patient. Patients should not be admitted
informally with the sole intention of then using the holding power.
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1.4.2 Section 5(4)
This power authorises a nurse of the prescribed class to detain an informal in-patient for up
to 6 hours.
There will be a designated suitably qualified and experienced nurse available on all wards
where there is a possibility of a section 5(4) being invoked.
Nurses should be particularly alert when patients suddenly decide to leave or become
determined to do so urgently.
Section 5(4) powers cannot be used where there is a doctor or AC immediately available.
The use of section 5(4) is an emergency measure and the doctor/AC with the power to use
section 5(2) should arrive as soon as possible.

2.0

POLICY STATEMENT

This policy is to ensure compliance with the MHA 1983 and associated Code of Practice
and to assist clinicians and ward teams who have responsibilities for ensuring good practice
and adherence to the Act.

3.0

DUTIES

Director of Corporate Affairs
Ensure a fit for purpose ratified policy is in place.
General Managers / Lead Clinicians
Ensure that this policy and procedure is adhered to within their area of accountability.
Matrons and Ward Managers
To raise awareness of this policy and the attached pro forma. To ensure that ward nurses
are supported to attend the essential training programme. To ensure that suitably qualified,
experienced and competent nurses are available to all wards where there is a possibility of
section 5(4) being invoked.
To ensure that nursing teams are aware of their responsibility to accept section 5(2)
statutory forms.
Qualified Mental Health / Learning Disability Nurses
To make themselves aware of the content of this policy and to attend the essential training
programme. To correctly implement policy and learning, including full and accurate
completion of statutory documentation related to Section 5(4) of the Act.
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All nurses who are able to invoke section 5(4) should have read and understood chapters
12 (holding power) and 15 (safe and therapeutic responses to disturbed behaviour) of the
Code of Practice 2008.

Medical staff / Approved Clinicians
To make themselves aware of the content of this policy and to attend the essential training
programme. To correctly implement policy and learning, including full and accurate
completion of statutory documentation related to Section 5(2) of the Act.
All doctors / approved clinicians who might be required to use section 5(2) should have
read and understood Chapters 12 (holding power) and 15 (safe and therapeutic responses
to disturbed behaviour) of the Code of Practice.
All doctors/approved clinicians who might be required to use section 5(2) should familiarise
themselves with the statutory paperwork to ensure accurate completion.
Mental Health Law Services
To support in the processing and scrutiny of statutory paperwork. To provide training,
advice and support as necessary.

4.0

PROCEDURE

4.1

Who may use Section 5(2)

It can only be used by the doctor or AC in charge of the treatment of an informal in-patient.
The doctor or AC may nominate one deputy to exercise s5(2) powers during their absence.
This deputy can be either a registered medical practitioner or an AC on the staff of the
hospital (this excludes Foundation Year 1 doctors as they are not fully registered with the
General Medical Council).
Only one deputy can be nominated at any one time and it is unlawful for one deputy to
nominate another.
The doctor or AC should neither complete a section 5(2) form in advance for others to use
in their absence, nor leave instructions for their nominated deputy to use section 5(2) on a
particular patient.
4.2

When to use Section 5(2)

An informal patient has the right to leave the ward at any time. They do not need the
permission of ward staff to leave the ward. However, if it appears to the doctor or approved
clinician in charge of the patient that an application for detention ought to be made, S5(2)
may be invoked to ‘hold’ the patient for a maximum of 72 hours whilst a MHA assessment is
arranged. Patients should not be admitted informally with the sole intention of then invoking
s5.
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Section 5(2) should only be used if, at the time, it is not possible or safe to take the steps
necessary to make an application for detention without detaining the patient in the interim.
For instance, where the patient is purposefully and persistently trying to leave the ward.
Section 5(2) should not be used as an alternative to making an application, even if it is
thought that the patient will only need to be detained for 72hours or less.
The doctor/AC should only use the power after having personally examined the patient.
When this power is being considered for someone who is not under the care of a mental
health professional eg. someone who is receiving in-patient care for a physical disorder, the
doctor who is considering invoking the power should seek a second opinion from a
professional who knows the patient before doing this, or if this is not possible as soon as
possible after it is invoked.
The 72 hour detention period commences as soon as the H1 document has been formally
accepted, unless a section 5(4) was invoked beforehand in which case the 72 hour period
will run from when the nurse completed the H2 document to detain the patient under
section 5(4).
During Monday to Friday, the full Mental Health Act Assessment should normally be
completed by the end of the next working day. Where the holding power is implemented
during the weekend the assessment should be completed by the end of the first normal
working day. This will be monitored by the Hospital Managers.
Over bank holiday periods, care must be taken to ensure that the full assessment takes
place within the 72 hours.
Patients held under section 5(2) cannot be transferred to another hospital and cannot be
given leave under section 17.

4.3

How to use Section 5(2)

The doctor/AC must fully complete Part 1 of Form H2 – Report on Hospital In-patient. This
form is available on the Mental Health Act page of the Sussex Partnership NHS Trust
intranet and copies are to be available on all wards.
This must be handed to the nurse in charge, who must complete Part 2 of Form H2 Report on Hospital In-patient.
The fully completed form must be scanned to Carenotes and the original sent to the MHA
office as soon as possible.
Details of any patient who remain subject to the power at the time of a shift change should
be given to staff coming on duty.
Section 5(2) cannot be renewed, but that does not prevent it being used again on a future
occasion if the criteria for detention are met.
The 6 hour holding period for section 5(4) counts as part of the 72 hour period that is
invoked if the doctor or AC decides to use section 5(2).
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If the Section 5(2) holding power is ended, then the date and time the holding power
lapsed, along with the reason for it ending must be recorded on an Ending of Section 5(2)
form (see Appendix . The completed form must be scanned to Carenotes and the original
sent to the Mental Health Act office as soon as possible.

4.4

Who may use Section 5(4)

A nurse of “the prescribed class” may use the s5(4) holding power.
“The prescribed class” means a nurse registered in the register of qualified nurses and
midwives maintained by the Nursing and Midwifery Council as follows:
•
•
•
•

Registered in sub-part 1
nurse’s field of practice
Level 1);
Registered in sub-part 1
nurse’s field of practice
Disabilities Level 1);
Registered in sub-part 2
nurse’s field of practice
Level 2);
Registered in sub-part 2
nurse’s field of practice
Disabilities Level 2);

of the register, whose entry includes an entry to indicate the
is mental health nursing (Registered Nurse Mental Health
of the register, whose entry includes an entry to indicate the
is learning disabilities nursing (Registered Nurse Learning
of the register, whose entry includes an entry to indicate the
is mental health nursing (Registered Nurse Mental Health
of the register, whose entry includes an entry to indicate the
is learning disabilities nursing (Registered Nurse Learning

The nurses part of the register is divided into two sub parts: Sub part 1 for first level nurses,
and sub part 2 for second level nurses (formerly known as enrolled nurses).
4.5

When to use Section 5(4)

Section 5(4) applies to informal in patients only. It can be used only when the patient is still
on the hospital premises.
The nurses holding power may only be used where the nurse considers that:
•

the patient is suffering from mental disorder to such a degree that it is necessary for
them to be immediately prevented from leaving the hospital either for their health or
safety or for the protection of other people; and

•

it is not practicable to secure the attendance of a doctor or approved clinician who
can submit a report under section 5(2).
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Before using the power, nurses should assess (para 18.29 Code of Practice 2015):
•

the likely arrival time of the doctor or approved clinician, as against the likely
intention of the patient to leave. It may be possible to persuade the patient to wait
until a doctor or approved clinician arrives to discuss it further, and

•

the consequences of a patient leaving the hospital before the doctor or AC arrives –
in other words, the harm that might occur to the patient or others

In doing so, the nurse should consider:
•
•
•
•
•
•
•
•
•
•
•
•

the patient’s expressed intentions
the likelihood of the patient harming themselves or others
the likelihood of the patient behaving violently
any evidence of disordered thinking
the patient’s current behaviour and, in particular, any changes in their usual
behaviour
the patient’s recent communications with family and friends
whether the date is one of special significance for the patient (e.g. anniversary or
bereavement)
any recent disturbances on the ward
any relevant involvement of other patients
any history of unpredictability or impulsiveness
any formal risk assessments which have been undertaken (specifically looking at
previous behaviour), and
any other relevant information from other members of the multi-disciplinary team.

Nurses should be particularly alert to cases where patients suddenly decide to leave or
become determined to do so urgently (para 18.31 MHA CoP 2015).
Nurses should make as full assessment as possible in the circumstances before using the
power, but sometimes it may be necessary to invoke the power on the basis of only a brief
assessment (para 18.32 MHA CoP 2015).
The use of the holding power permits the patient’s detention for up to six hours or until a
doctor or approved clinician with the power to use section 5(2) arrives, whichever is the
earlier. It cannot be renewed.
The decision to use the power is the personal decision of the nurse. The nurse cannot be
instructed to use this power by anyone else.
Nurses should be particularly alert when patients suddenly decide to leave or become
determined to do so urgently.
The use of section 5(4) is an emergency measure and the doctor or approved clinician with
the power to use section 5(2) should arrive as soon as possible.
Patients held under section 5(4) cannot be transferred to another hospital and cannot be
given leave under section 17.
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4.6

How to use Section 5(4)

The nurse using the power does so by completing Form H2 (Section 5(4) Record of hospital
in-patient). This form is available on the Mental Health Act page of the Sussex Partnership
NHS Trust intranet and copies are to be available on all wards.
The completed Form H2 - Section 5(4) must be scanned to Carenotes and the original sent
to the MHA office as soon as possible.
The reason for invoking the power must be entered on the patient’s notes.
Details of any patients who remain subject to the power at the time of a shift change should
be given to staff coming on duty.
Section 5(4) cannot be renewed, but that does not prevent it being used again on a future
occasion if the criteria for detention are met.
The precise time at which the patient ceases to be detained under section 5(4) should be
recorded in the patient’s notes. The reason why the patient is no longer detained under the
power should also be recorded as well as the outcome for the patient.
If an appropriate doctor does not arrive within 4 hours the duty consultant must be
contacted and asked to attend. Where no appropriate doctor has attended within 5 hours,
contact must be made with the responsible senior manager and details recorded in the
patient’s notes.
When a doctor or AC does not attend within the initial 6 hour period it is a reportable
incident and should be reported on the Ulysees reporting system. A copy of the incident
must be placed in the patient’s notes.
The patient must be informed that they are no longer subject to the holding power and of
their rights as an informal patient.

4.7

Treatment under Sections 5(2) and 5(4)

Section 5 is a “holding power” NOT a treatment order.
Where the patient has capacity to consent, treatment can only be given with the patient’s
consent.
Patients who lack capacity can only be treated under the authority of the Mental Capacity
Act 2005 in the person’s best interests.
Medical treatment that is immediately necessary may be given in the absence of the
patient’s consent if the patient’ behaviour precludes rational communication with them and
the treatment is in the patient’s best interest.
Treatment in the person’s best interests includes taking into account their diversity.
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4.8

Information for Patient and Nearest Relative

All patients should be informed orally and in writing of the reasons why they are being
detained and that a doctor will be assessing them to decide whether or not an application
should be made to further detain them under the MHA.
If the nearest relative can be identified, they will be informed unless the patient objects.
The information is available in alternative formats and can be obtained via MHA offices.
All information must be given in a way that is understandable by the patient and can be
provided in alternative formats and different languages. Please also see s132 policy.
4.9

Ending a section 5(2) or s5(4)

Patients should be informed immediately that they are no longer detained under the holding
power and are free to leave the hospital, unless the patient is to be detained under some
other authority (para 18.21 MHA CoP 2015)
The time which a patient ceases to be detained under s5 should be recorded using the
Trust’s ‘Ending of Section 5(2) form’. This form is a non-statutory form, and so may be
completed and signed electronically. The completed form must be scanned to Carenotes
and the original sent to the Mental Health Act office as soon as possible.
4.10

Absent without Leave

A patient who has been detained under Section 5(4) or Section 5(2) may be retaken if they
absent themselves from hospital without leave as long as the 72 hour period (for Section
5(2) or the 6 hour period (for Section 5(4) has not expired. See also AWOL policy.
4.11

Transfer to other hospitals

It is not possible for patients detained under section 5 to be transferred to another hospital
and for the section 5 to transfer with them.
A patient who is subject to section 5(2) but needs to go to another hospital urgently for
treatment, security or other exceptional reasons, can only be taken there if they consent to
the transfer. The section 5(2) would end when the patient is transferred out of the original
hospital. If the patient lacks capacity to consent to the transfer, any transfer must be
carried out in accordance with the Mental Capacity Act, including that it is in the person's
best interests and any restrictions on the person's liberty are permitted by the MCA.
If following transfer, the patient tries to leave the receiving hospital, a new situation will have
arisen. In this circumstance, the receiving hospital may need to use section 5(2) to provide
authority to detain the patient in that hospital.
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5.0

DEVELOPMENT, CONSULTATION AND RATIFICATION

Policy and Procedure reviewed and amended by the Mental Health Law Services team in
consultation with operational teams. To be ratified by the Professional Practice Forum.

6.0

EQUALITY AND HUMAN RIGHTS IMPACT ASSESSMENT (EHRIA)

The policy has been equality impact assessed in accordance with the Procedural
Documents Policy.

7.0

MONITORING COMPLIANCE

Mental Health Law Services team will report to the Mental Health Act Committee ("MHAC")
any areas of concern regarding compliance of this policy. The MHAC will agree any audits
applicable to this policy.

8.0

DISSEMINATION AND IMPLEMENTATION OF POLICY

8.1
Dissemination
This policy will be uploaded onto the Trust website by the Governance Team. Publication
will be announced via the Communications e-bulletin to all staff and through the updates to
clinical teams.
8.2
Training
Use of Section 5(2) is included within the essential training programme for junior doctors.
Use of Section 5(4) is included as part of essential MHA training; all staff attending are
made aware of the requirements of this policy.

9.0

DOCUMENT CONTROL INCLUDING ARCHIVE ARRANGEMENTS

This policy will be stored and archived in accordance with the Trust Procedural Documents
Policy.

10.0 Reference Documents
•
•

Chapter 18 MHA Code of Practice 2015
Registering as a Nurse or Midwife in the UK, Nursing and Midwifery Council

11.0 Cross Reference
Section 132 Policy
AWOL policy
MCA policy
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Appendix A - Section 5(2) Checklist
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Appendix B - Ending of Section 5(2) form. Digital version available on MHA web page

ENDING of Section 5(2) Doctors' and Approved Clinicians' Holding Power
Completed by: DOCTOR or APPROVED CLINICIAN in charge of patient's treatment -PART A
or
APPROVED MENTAL HEALTH PROFESSIONAL - PART B

To:

The Hospital Managers, Sussex Partnership NHS Foundation Trust

Patient name

Ward:

Hospital:

PART A
I

the Doctor/

Approved Clinician in charge of the patient's treatment have decided that no assessment for
a possible application under the MHA needs to be carried out because:

The detention under Section 5(2) has therefore ended.
Signed by Doctor./ Approved Clinician

Date

in charge of patient's treatment

Time

-------------------------------------------PART B
I

an Approved

Mental Health Professional confirm that an assessment for admission under Section 2 or
Section 3 of the Mental Health Act has taken place and a decision has been made not to
make an application under Section 2 or 3 because:

The detention under Section 5(2) has therefore ended.
Signed by Approved Mental Health Professional

Date
Time

------------------------------------------------------------
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Appendix C - Doctor/ Approved Clinician - Section 5(2) flowchart
Section 5(2) – Doctor / Approved Clinician Holding Power Flow Chart

Informal patient (P) requests to leave the hospital.

Nurse in charge establishes - is a doctor/AC immediately available?
YES

NO

Doctor/AC in charge of the P's care review under s5(2) is s5(2) criteria met?

Consider if MCA/DoLS
applicable.
If not arrange for P's discharge
from hospital.

YES

Doctor/AC advises P they will be held under s.5(2) for up to 72 hours to determine whether application
for detention under the MHA should be made.

Doctor/AC completes form H1 (Part 1), and hands to nurse in charge.
Nurse in charge completes form H1 (Part 2), scans to Carenotes and sends original form to MHA office.
P advised of rights under s.5(2). Recorded on Carenotes “s.132 Rights Recording form (refer to s.132 policy).
Powers under s.5(2) will end when (a) doctor/AC in charge of the P’s care decides that no further
detention is required or (b) an AMHP decides not to make an application.

P must be advised of changes in detention status – recorded on Rights Recording form
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Appendix D - Nurse Holding Power - Section 5(4) flowchart

Informal patient (P) requests to leave the hospital.

Nurse in charge checks is a doctor/AC in charge of
P's care immediately available?

YES

Dr/AC considers use of
s.5(2) powers.
Nurse cannot use s.5(4)
holding power.

NO

Nurse of prescribed class assesses P under s.5(4) is s5(4) criteria met?

NO
Nurse advises P they will be held under s.5(4) for up to 6 hours to allow time for a doctor/AC to assess.
Nurse completes form H2.
P advised of rights under s.5(4). Recorded on Carenotes “Rights Recording" form (refer to s.132 policy).
Consultant/AC (in hours), or on-call doctor (out of hours) is contacted to request urgent assessment.
(Out of hours) If no response from on-call after 4 hours, contact on-call Consultant.
If no response after a further 1 hour (ie 5 hours from commencement of s5(4), contact on-call senior
manager

Powers under s.5(4) will end when (a) doctor/AC arrives or (b) section lapses (whichever occurs first)
P must be advised of changes in detention status – recorded on Carenotes "Rights Recording" form
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