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Presumption of capacity
Capacity is time and decision specific.
Where mental capacity is in doubt, capacity should be assessed and recorded
In the absence of mental capacity decisions need to be made according to the
principle of ‘best interests’ and recorded.
Independent Mental Capacity Advocates (IMCAs) must be involved to support
and help vulnerable people who lack the capacity to make important decisions
about serious medical treatment or long term residential care, and who have no
family or friends that it would be appropriate to consult about those decisions.
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1.0

INTRODUCTION

1.1

Purpose of this policy
The Mental Capacity Act 2005 (MCA) provides a statutory framework to
empower and protect vulnerable people who are unable to make all, or some,
decisions for themselves. The MCA explains who can take decisions, in which
situations, and how they should go about this. It also enables people to plan
ahead for a time when they may lose capacity.
This policy provides staff working in or with Sussex Partnership NHS Foundation
Trust (Sussex Partnership) with guidance on the MCA. It sets out the main
provisions of the MCA and roles and responsibilities of staff. This policy is not a
replacement for the Code of Practice to the MCA; the Code should be regarded
as highly persuasive guidance and consulted in addition to this policy.

1.2

Definitions

Term/Abbreviation Definition
Advance decision
to Refuse
Treatment (ADRT)

A decision to refuse specified treatment made in advance by a
person who has capacity to do so. This decision will then apply at a
future time when that person lacks capacity to consent to, or refuse,
the specified treatment. Specific rules apply to advance decisions to
refuse life-sustaining treatment.

CHYPS

Children and Young Peoples Services within Sussex Partnership
NHS Foundation Trust

Court of Protection

The specialist Court for all issues relating to people who lack
capacity to make specific decisions.

Court of Protectionappointed deputies

The MCA provides for a system of Court of Protection- appointed
deputies to replace the previous system of receivership. Deputies
are able to take decisions on welfare, healthcare and financial
matters as authorised by the Court (but not able to refuse consent to
life-sustaining treatment). They will only be appointed if the Court
cannot make a one-off decision to resolve the issues.

Decision-maker

A person/team who makes a best interests decision on behalf of a
person who lacks capacity for that particular decision. The decision
maker is determined by the nature and complexity of the decision to
be made. Day to day care decisions may be made by a paid or
4

unpaid carer, support worker or nursing auxiliary appropriate to their
role. Complex medical, social care, finance or accommodation
decisions may be made by health and/or social care professionals.
Deprivation of
Liberty Safeguards
(DoLS)

Deprivation of liberty is a term used in the European Convention on
Human Rights about circumstances when a person's freedom is
taken way. Its meaning in practice is defined through case law.

Independent
Mental Capacity
Advocate (IMCA)

Someone who provides support and representation for a person who
lacks capacity to make specific decisions, where the person has noone else to support them. The IMCA service is a statutory service.

Lasting Power of
Attorney

A Power of Attorney created under the MCA appointing an attorney
(or attorneys) to make decisions about the donor's personal welfare
(including healthcare) and/or deal with the donor's property and
affairs.

Mental capacity

The ability to make a specific decision. Mental capacity may vary
over time and by the decision to be made. A lack of capacity may be
the result of a permanent, temporary or fluctuating condition.

Mental Capacity
Act 2005 (MCA)

The MCA provides a statutory framework for people who lack
capacity to make decisions for themselves, or who have capacity and
want to make preparations for a time when they may lack capacity in
the future. It sets out who can take decisions, in which situations,
and how they should go about this.

Mental Health Act
1983 (MHA)

A law mainly about the compulsory care and treatment of patients
with mental health problems.

Office of the Public
Guardian (OPG)

The Public Guardian is an officer established under Section 57 of the
MCA, and supported by the Office of the Public Guardian, which will
supervise deputies, keep a register of deputies, Lasting Powers of
Attorney and Enduring Powers of Attorney, check on what attorneys
are doing, and investigate any complaints about attorneys or
deputies.

1.3

Scope of this policy
The MCA covers situations where someone is unable to make a decision
because their mind or brain is affected, for instance, by illness or disability, or the
effects of drugs or alcohol. A lack of mental capacity could be due to:
5

•

a stroke or brain injury

•

a mental health problem

•

dementia

•

a learning disability

•

confusion, drowsiness or unconsciousness because of an illness or the
treatment for it

•

substance misuse.

This policy applies to everyone in a paid, professional or voluntary capacity who
is involved in the care, treatment or support of people aged 16 or over, under the
umbrella of Sussex Partnership. This includes staff employed by Sussex
Partnership, social care and health staff who are either seconded to Sussex
Partnership or work in partnership with Sussex Partnership and volunteers who
are working with Sussex Partnership.
1.4

Principles
The MCA (Section 1) sets out five statutory principles which emphasise the
fundamental concepts and core values of the MCA. These must be borne in
mind when working with, or providing care or treatment for, people who lack
capacity:
1.

A presumption of capacity - every adult has the right to make their own
decisions and must be assumed to have capacity to do so unless proved
otherwise. (This means that it must not be assumed someone cannot
make a decision for themselves just because they have a particular
medical condition or disability.) (see MCA Code of Practice paras 2.3 to
2.5)

2.

The right for individuals to be supported to make their own
decisions - people must be given all practicable and appropriate help
before anyone concludes that they cannot make their own decisions. This
could include the use of interpreters, accessible information or different
forms of communication (e.g. non-verbal). (See MCA Code of Practice,
chapter 3, for more information on helping people to reach a decision. If a
lack of capacity is established, it is still important that the person is
involved as far as possible in making decisions (see MCA Code of
Practice, paras. 2.6 to 2.9).

3.

The right of individuals with capacity to make decisions which might
be seen as eccentric or unwise

6

Principle 3 of the MCA enshrines the person’s right to their own values,
beliefs, preferences and attitudes. However this right does not detract
from the duty of care of those supporting a person who is for example
self-neglecting to ensure that they have met their professional
responsibility. Just because a person has capacity and may be making
what others might consider to be an ‘unwise decision’ does not mean that
no further action regarding the self-neglect is required, particularly where
the risk of harm is deemed to be serious or critical. . It is important for
those supporting a person with self-neglecting behaviours or those who
could be perceived as making an unwise decision to have insight into their
own values and beliefs in order to avoid any bias against the choices of
the person. (see MCA Code of Practice paras 2.10 and 2.11)
4.

Best interests – anything done for or on behalf of people without capacity
must be in their best interests (see part 4.3.4 below and Code paras 2.12
and 2.13 and chapter 5);

5.

Least restrictive intervention – anything done for or on behalf of people
without capacity should be the least restrictive of their basic rights and
freedoms, taking into account the principle of ‘best interests’. (see MCA
Code of Practice paras 2.14 to 2.16)

The Code of Practice to the MCA provides practical guidance on how people
should interpret and apply the statutory principles when using the MCA.

2.0

Policy Statement
The Trust upholds the principles set out in the MCA and Code of Practice.
Therefore service users and patients will be provided with information in a
format, language, manner and at a time that will seek to empower them to make
informed decisions about their treatment and care. When a decision needs to be
made on behalf of a service user or patient, staff will make this decision in
accordance with the principles of Best Interests and Least Restrictive
Intervention.

3.0

Duties
All Staff
All staff who work with people who lack capacity in a volunteer, professional or
paid role will have a legal duty to have regard to the Code of Practice and this
7

policy. This includes health care staff, social care staff and others who may be
occasionally involved with people who lack capacity such as police, ambulance
staff and housing workers.

4.0 Procedure
4.1

Who does the MCA apply to?
Most of the provisions of the MCA apply to everyone aged 16 years and over,
living in England and Wales, who may lack capacity to make their own decisions.
However, a person must be aged 18 or over to make an Advance Decision to
Refuse Treatment, a Lasting Power of Attorney or for the Court of Protection to
make a statutory will on their behalf.
For children under 16 years old, the relevant test is not capacity, but
“competence” (sometimes referred to as “Gillick competence” 1). Assessments of
competence should consider whether a child has sufficient maturity and
understanding to make a particular decision at the time it needs to be made and
be documented appropriately. In some situations involving children under 16, the
Children Act 1989 may be relevant.
However the MCA applies to children under 16 as follows:
•

The Court of Protection can make decisions about the property or finances of
a child where it is likely they will still lack capacity to make financial decisions
when they reach 18 years old (s18(3)).

•

Section 44 of the MCA which covers the offences of ill treatment or wilful
neglect of a person who lacks capacity to make relevant decisions, also
applies to children under 16 and young people aged 16 or 17. However it
only applies if the child's lack of capacity to make a decision for themselves is
caused by an impairment or disturbance that affects how their mind or brain
works. If the lack of capacity is solely the result of the child's youth or
immaturity, then the ill treatment or wilful neglect would be dealt with under
the separate offences of child cruelty or neglect.

Please refer to the CHYPS Consent policy for more information.
4.2

Presumption of capacity
Adults should be presumed to have capacity (principle 1). Health and social care
staff should make every effort to encourage and support the person to make the
decision for themselves.

1

See Gillick v West Norfolk & Wisbech Area Health Authority [1986] AC 112
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This means seeing whether:
•

The person has all the relevant, available information

•

The information could be explained or presented in another way that is easier
to understand (e.g. photos, videos, alternative language, sign language, Easy
Read, pictures)

•

There is a time of day or place which enhances the person’s understanding

•

Someone else can help or support the person to understand the information
or make the choice

•

The decision could be delayed until another time because of the temporary or
fluctuating nature of their condition

Staff should be aware that it cannot be assumed that a person who lacks
capacity for one particular decision does not have capacity for another decision
or the same decision on another occasion.
However, there may be cases where a person may lack understanding and
insight into the impact of, for example, their self-neglecting behaviour on their or
other’s wellbeing (see also para 4.5). When an individual’s behaviour or
circumstances cast doubt as to whether they have capacity to make a decision,
then a mental capacity assessment should be carried out.
Robust mental capacity assessments are critical in determining the approach to
be taken by practitioners, either to support the decision–making of the
capacitated adult or to intervene to protect the best interests of the person who
lacks capacity
Please refer to the self neglect guidance from the Safeguarding Adults Boards
for more information.
https://sussexsafeguardingadults.procedures.org.uk/pkoox/sussex-safeguardingadults-procedures/sussex-multi-agency-procedures-to-support-adults-who-selfneglect

4.3

Assessing capacity

4.3.1 Preparing for the capacity assessment
Practitioners should take a structured, person-centred, empowering and proportionate
approach to assessing a person’s capacity to make decisions, including everyday
decisions. If the assessment concludes that a person would, with appropriate support,
have capacity to make their own decisions, the assessment should establish which
elements of the decision-making process the person requires assistance with, in order
to identify how decision-making can be supported.
9

Practitioners must take a collaborative approach to assessing capacity, where
possible, working with the person to produce a shared understanding of what
may help or hinder their communication and decision-making. Practitioners
supporting a person’s decision-making should build and maintain a trusting
relationship with the person they are supporting. Where possible and relevant,
ensure that the same practitioner provides continuous support to the person as
they make different decisions at different points in time.
Information gathered from support workers, carers and other professionals,
family and friends (with consent) and advocates should be used to help create a
complete picture of the person’s capacity to make a specific decision and act on
it.
Practitioners should consider seeking advice from people with specialist
condition-specific knowledge to help them assess whether, on the balance of
probabilities, there is evidence that the person lacks capacity – for example
clinical psychologists and speech & language therapists
Practitioners should be aware that people can be distressed by having their
capacity questioned, particularly if they strongly disagree that there is a reason to
doubt their capacity.
The practitioner should take into account the person’s decision-making history
when preparing for an assessment, including the extent to which the person felt
involved and listened to, the possible outcomes of that assessment, and the
nature and outcome of the decisions they reached.
Practitioners should use accessible language, information in an accessible
format, or communication tools to explain to the person:
-

That their capacity to make a particular decision is being assessed
Why their capacity is being assessed
The outcome of that assessment
What they can do if they are unhappy with the outcome.

Practitioners must take all reasonable steps to minimise distress and encourage
participation.
Give people time during the decision-making process to
communicate their needs and feel listened to. Be aware that this may mean
meeting with the person for more than 1 session.
Practitioners should be aware that it may be more difficult to assess capacity in
people with executive dysfunction, for example people with traumatic brain injury.
Structured assessments of capacity for individuals in this group may need to be
supplemented by real-world observations of the person’s functioning and
10

decision-making ability in order to provide a complete picture of an individual’s
decision-making ability.
If a person refuses to engage in some or all aspects of a capacity assessment,
the assessor should try to establish the reasons for this and identify what can be
done to help them participate fully.
Where consent has been provided, practitioners should identify people who
could be spoken with in order to inform the capacity assessment. For example,
this may include the individual’s family or friends.
Use of single tools (for example, cognitive assessment instruments such as the
Addenbrokes' Cognitive Examination or the Montreal Cognitive Assessment) that
are not designed to assess capacity may yield information that is relevant to the
assessment, but these should not be used as the basis for assessing capacity.
A person may have decision-making capacity even if they are described as
lacking “insight” into their condition. If a practitioner believes a person’s
insight/lack of insight is relevant to their assessment of the person’s capacity,
they must clearly record what they mean by insight/lack of insight in this context
and how they believe it affects/does not affect the person’s capacity.
4.3.2 Two stage test of capacity
The MCA sets a two stage test for assessing whether a person lacks capacity to
take a particular decision at a particular time. It is a “decision-specific” test. No
one should be labelled ‘incapable’ or ‘without mental capacity’ as a result of a
particular medical condition or diagnosis. It is also not necessary to have a
specific diagnosis to satisfy stage 1 of the test (eg if the person has impaired
memory on examination, but the cause of the memory problem has not yet been
ascertained, the assessor would still be able to say the person has an
impairment/disturbance in the function of the mind or brain. ) The MCA makes it
clear that a lack of capacity cannot be established merely by reference to a
person’s age, appearance, or any condition or aspect of a person’s behaviour
which might lead to unjustified assumptions about their capacity (see Chapter 4
Code of Practice).
The 2 stage test:
1. Does the person have an impairment or disturbance of the mind or brain?
2. If so, does this condition mean the person is unable to make the particular
decision at the time it needs to be made?
This second stage is broken down into 4 areas. The assessor/decision maker
must assess whether or not the person can:
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1.

Understand the information; and

2.

Retain the information long enough to be able to make the decision; and

3.

Weigh up the information available to make the decision; and

4.

Communicate their decision.

An answer of ‘No’ to any of these four areas will constitute a lack of capacity for
the particular decision to be made.
See Appendix A for a flowchart of the decision-making process.

4.3.3 Fluctuating capacity
Some people may have fluctuating capacity, i.e. they have a problem or
condition which gets worse on occasions and affects their ability to make
decisions. For example someone with Bipolar Affective Disorder may have a
phase in their condition which causes them to lack capacity to make financial
decisions, leading to them getting into debt, even though at other times they are
perfectly able to manage their money. This fluctuation can take place over a
matter of days or weeks, or over the course of each day: there are many people
whose cognitive abilities are significantly less impaired at the start of the day
then they are towards the end.
Other people may have a temporary impairment of their ability to make decisions
due to an acute infection causing Delirium.

The key question in these situations is whether the decision can wait, and if so
you can work to treat or alleviate the cause of the temporary impairment and
then support the person to reach a decision. If the decision cannot wait then it is
necessary to go ahead, assess the person’s capacity, and if the person is
assessed to lack capacity to proceed with the best interests decision making
process.

In terms of approaching situations where a person has ongoing fluctuating
capacity, the approach taken will depend upon the ‘cycle’ of the fluctuation in
terms of both its length and severity, and also upon the nature of the decision. In
such cases it may be necessary to review the capacity assessments over a
12

period of time.

Good practice is also to seek legal advice in such complex

cases.

4.3.4 Best Interests Decisions
A best interests decision is only needed when the person has been assessed as
lacking capacity to make a particular decision at the time it needs to be made.
The person concerned should still be involved as far as practicable.
Everything that is done for or on behalf of a person who lacks capacity must be
in that person’s best interests (principle 4). The MCA provides a non-exhaustive
checklist of factors that decision-makers must work through in deciding what is in
a person’s best interests (s4) (Code chapter 5). Best interests decisions can be
made by an individual or a team (Code para 5.11) and may change over time
(Code para 5.14).
A person can put their wishes and feelings into a written statement if they wish,
which must be considered by the decision maker. Wishes and feelings verbally
expressed previously or in the present should also be considered. See the
Trust’s Advance Decisions to Refuse Treatment (ADRTs) and Advance
statements Policy and 4.13.2 below.
The decision maker must consult, if appropriate:
•

Anyone named by the individual

•

Carers and family members

•

An 'attorney' under a Lasting Power of Attorney

•

A deputy appointed by the Court of Protection

If there is no one appropriate or practical to consult, an Independent Mental
Capacity Advocate (IMCA) will need to be involved for major decisions relating to
medical treatment and certain changes of accommodation (see 4.5 below).
In some cases, the views of the interested parties may differ from those of the
person or the decision maker. However, this does not necessarily mean it would
be contrary to the person’s best interest to consult them.
If a decision maker considers it helpful or necessary to convene a meeting with
the relevant consultees to assist with the decision-making process they should:
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-

-

-

-

Involve the person themselves, unless a decision is made that it would
be contrary to their best interests for them to attend the meeting.
Where this is the case, this decision and the reasons for it should be
recorded.
Consult carers, family, friends, advocates and any 'attorney' or deputy
about the meeting in advance, giving them time to ask questions and
give their opinions, for example about how to include the person in
decision-making.
Make it clear that the purpose of the meeting is to assist the decision
maker in making a decision in the person’s best interests.
Clarify the role of each person attending the meeting, especially the
identities of the decision maker and the meeting chair, as these may
be different people.
Provide all information in an accessible format.

The decision maker should access information about the person informally if
needed, as well as through any formal meetings.
All people consulted as part of the best interest decision should have their views
encouraged, respected, heard and recorded as part of the best interests
decision-making record.
4.3.5 Least restrictive option
To ensure the least restriction option is identified, the decision-maker must take
into account:
-

-

4.4

What the person would prefer, including their past and present wishes and
feelings, based on past conversations, actions, choices, values or known
beliefs.
What decision the person who lacks capacity would have made if they were
able to do so
All the different options
The restrictions and freedoms associated with each option (including possible
human rights infringements)
The likely risks associated with each option (including the potential negative
effects on the person who lacks capacity to make a decision – for example
trauma or disempowerment).

Recording and sharing the capacity assessment
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After the outcome has been decided, the decision maker should ensure that it is
recorded and communicated to everyone involved and that there is opportunity
for all participants to offer feedback or raise objections.
4.4.1 Record keeping and Capacity Assessments
Given that capacity is time and decision specific, capacity assessments
undertaken at different times can give different results. Equally, capacity must be
assessed separately in relation to different day to day decisions, such as those
around eating or dressing, and in relation to different complex decisions, such as
regarding financial, accommodation or serious medical treatment. It is extremely
unlikely that someone would be judged to lack capacity in relation to all kinds of
decisions at the same time (unless they were unconscious, for example). Also,
different people assessing capacity for the same decision at the same time could
reach different conclusions, as assessment of capacity will involve a certain
amount of individual judgment. It is therefore critical that all capacity decisions,
whether complex or day to day ones, are properly and appropriately
documented. Documentation should be proportionate, with fuller documentation
the more important the decision is.
Capacity assessments for significant decision making (for example treatment
plans and accommodation needs) must be recorded on the capacity assessment
form on Carenotes.
Capacity assessments for other decisions, such as daily nursing care needs,
should be documented within the nursing care plan.
4.4.2 When to complete a Carenotes capacity assessment form
o On admission to hospital, all patients, whether detained under the MHA
or admitted informally, must have their capacity to consent to hospital
admission and initial treatment assessed and documented on the
Carenotes capacity form.
o Informal patients – treatment for mental disorder at any time,
documented on the Carenotes capacity form.
o Patients detained under the MHA – treatment for mental disorder.
Capacity to consent should be assessed under Section 63 in the first
three months of detention, and under Section 58 after the first three
months of detention. The outcome of the capacity assessment, the
patient’s decision regarding consent, and the point at which they are
detained will determine whether a statutory treatment form or SOAD is
required. Please refer to the Consent to Treatment policy.
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o Patients detained under the MHA – ECT treatment at any time.
Capacity to consent should be assessed under Section 58A at any time
and recorded on the Carenotes capacity assessment form.
o All patients – all significant decisions – should be recorded on a
Carenotes capacity assessment form.
4.5

After the assessment
Provide the person with emotional support and information after the assessment,
being aware that the assessment process could cause distress and
disempowerment.

4.6

Review of implementation of actions
Decision makers should specify a timely review of the implementation of the
actions resulting from the best interests decision.
If the review establishes that the best interests decision was not successfully
actioned, the decision maker should take suitable steps such as:
-

4.7

Convening a multi-agency meeting to resolve issues leading to the best
interests decision not being successfully implemented, or
Reassessing and making a new best interests decision that is more
achievable, or
Taking steps to refer the decision to the Court of Protection, or
Re-considering whether any further action is appropriate.

Regaining capacity
A patient may regain capacity and so clinical teams must remain alert to this and
be prepared to reassess capacity and provide practical supports to assist the
patient to make their own decision wherever possible.

4.8

Independent Mental Capacity Advocates (IMCAs)
An IMCA must be appointed to support a person who lacks capacity and has no
family or friends appropriate to consult and where one of the following are
proposed:
a) the person needs serious medical treatment provided by the NHS
b) the person is moved into long term care for more than 28 days in hospital
16

c) the person is moved into long term care of more than 8 weeks in a care
home
d) the person is to be moved (for more than 8 weeks) to different
accommodation, such as a hospital or a care home
An IMCA may also be appointed in cases of safeguarding adults and residential
accommodation reviews.
The IMCA makes representations about the person’s wishes, feelings, beliefs
and values, looking at all factors that are relevant to the decision. If necessary,
the IMCA can obtain a further medical opinion and challenge the decision-maker
on behalf of the person lacking capacity.
Please refer to the Independent Mental Capacity Advocacy policy for further
details.
4.9

Urgent or emergency treatment
When a person requires emergency medical treatment to save their life or
prevent serious harm the ‘reasonable steps’ to determine capacity and best
interests, including consultation with others, will differ from non urgent situations.
In emergencies it will almost always be in the person’s best interests to give
urgent treatment without delay.
One exception would be when staff are satisfied a valid and applicable Advance
Decision to Refuse Treatment exists (refer to the Trust’s Advance Decisions to
Refuse Treatment (ADRT) and Advance statements policy).

4.10 Excluded Decisions
Sections 27 & 29 of the MCA set out certain decisions that can never be made
on behalf of another person. These are:
•

Consent to marriage or civil partnership

•

Consent to sexual relations

•

Consent to divorce on the basis of two years separation

•

Consent to dissolution of a civil partnership

•

Consent to a child being placed for adoption or the making of an adoption
order

•

Discharging parental responsibility for a child in matters not relating to a
child’s property

•

Consent under the Human Fertilisation and Embryology Act 1990

•

Voting at an election for any public office or referendum
17

In addition, where a person is detained under the Mental Health Act 1983 (MHA), the
provisions of the MCA do not apply to care and treatment provided for mental disorder
under the MHA.
4.11

Disputes about Best Interests
Family and friends may not always agree between themselves or with
professionals about what is in the best interests of an individual.
Case records must clearly record that decisions have been based on all
available evidence and have taken into account all the conflicting views.
If there is a dispute, the following courses of action can help in determining what
is in a person’s best interests:

4.12

•

Involve an independent advocate.

•

Obtain second opinion.

•

Hold a formal or informal (multi-agency) case conference.

•

Go to mediation.

•

As a last resort, and only after discussion with the Legal Department at the
Trust (based at Swandean), apply to the Court of Protection for a ruling.

Protection from liability - Acts in connection with care or treatment

Where a person is providing care or treatment for someone who lacks capacity, and
providing they have acted in accordance with the MCA and the Code of Practice, that
person can provide the care without incurring legal liability. The key will be proper
assessment of capacity and best interests and the recording of this decision making
process. This will cover actions that would otherwise result in a civil tort or criminal
offence if someone has to interfere with the person’s body or property in the ordinary
course of caring (see Chapter 6 Code of Practice).
4.13

Restraint and deprivation of liberty
The MCA defines restraint as:
•

Restricting a person’s freedom of movement (whether or not the person
resists)

•

The use or threat of force to make someone do something they are resisting

Restraint is only permitted if:
18

•

The person using it reasonably believes it is necessary to prevent harm to the
person lacking capacity; and

•

The amount, time and duration of restraint used is proportionate to the
likelihood and seriousness of the harm.

The Code of Practice should be consulted for definitions of ‘necessary’, ‘harm’,
and ‘proportionate’ (MCA Code of Practice, chapter 6).
Use of restraint should be recorded in both the patient’s notes and on the
Ulysses Incident Reporting system. Staff should also refer to the Trust’s
Prevention and Management of Violence & Aggression Policy and the Serious
Incident Policy.
Depriving a person of his or her liberty is different to restraint and still subject to
the meaning of Article 5(1) of the European Convention on Human Rights. It may
be appropriate to consider using the MHA. Actions outside the MHA which
amount to a deprivation of liberty are not lawful without formal authorisation
under the Deprivation of Liberty Safeguards (DoLS) (please refer to the Trust’s
Deprivation of Liberty Safeguards policy to determine whether the patient meets
the criteria for a DoLS authorisation under the "acid test" rules). The distinction
between restriction and deprivation of liberty may require staff to seek further
advice from their line manager or the Mental Health Law Services Team.
4.14

Research
The MCA 2005 sets out parameters for research which may be lawfully carried
out if an “appropriate body” (normally a Research Ethics Committee) agrees it is
safe, relates to the person’s condition and produces a benefit to the person or
people with a similar condition outweighs risk / burden. Carers or nominated third
parties must be consulted and agree. If the person shows any signs of resistance
or indicates in any way they do not want to take part, they must be withdrawn
from the research. (See chapter 11 MCA Code of Practice and the Trust’s
Research policy.)

4.15

Providing care or treatment for people who have planned ahead
The MCA makes provision for people to plan ahead for the time when they may
lack capacity.
In advance, a person may create:
•

A Lasting Power of Attorney (LPA)

•

An Advance Decision to Refuse Treatment (ADRT)
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•

An advance statement (non-legally-binding statement of wishes and
preferences)

These can help decision makers in deciding what to do when care or treatment is
being provided for someone who lacks capacity. When working with people who
have capacity, or fluctuating capacity, it may be helpful to explain these options
to them for planning ahead for a time when they may lack capacity
4.15.1 Lasting Powers of Attorney (LPAs)
The MCA allows a person who has mental capacity and is over the age of 18 to
formally appoint an 'attorney' to look after their affairs if at some time in the future
they lack the capacity to make these decisions for themselves. The person
making an LPA is the ‘donor’ and grants the power to an ‘attorney’. The LPA
gives the 'attorney' authority to make decisions on behalf of the donor and the
'attorney' must act in the persons best interests (principle 4) and have regard to
the guidance in the Code of Practice.
There are two types of LPA:
•

A personal welfare LPA - for decisions which need to be made about both
health and personal welfare;

•

A property and affairs LPA - for decisions which need to be made about
financial matters

LPAs must be granted on the relevant prescribed forms and must be registered
with the Court of Protection before they can be used. The donor must make
explicit authorisation if they want the LPA to cover refusal of life-sustaining
treatment.
Staff who are directly involved in the care or treatment of patients who lack
capacity should not agree to act as 'attorneys' under an LPA. This is to prevent a
potential conflict of interest.
Acting as a Certificate Provider for an LPA
One of the main safeguards concerning LPAs is the requirement for the donor to
identify a “Certificate Provider (s)” to complete a certificate attached to the LPA
form. Without this certificate the LPA is not valid and cannot be registered. The
Certificate Provider will be asked to confirm that in their opinion the donor had
the capacity to create the LPA and that nobody used fraud or undue pressure to
trick or force the donor into making the LPA. If there is a dispute at a later date
about the LPA the certificate provider(s) may be required to give evidence to the
Court of Protection.
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There are 2 types of certificate provider – “Knowledge based” (someone who has
known the donor personally for at least 2 years) and “Skills based” (someone
with relevant skills and expertise).
Registered health care professionals and social workers are listed in the
Guidance published by the Office of the Public Guardian as suitable skills based
Certificate Providers and may be approached by individuals to act as a
Certificate Provider for the purpose of creating an LPA. Any health professional
who agrees to take on this role will be doing so in their professional capacity but
should be aware of any potential conflict of interest.
Potential
certificate
providers
should
read
about
the
role
at
https://www.lastingpowerofattorney.service.gov.uk/home#/guide/topic-certificateproviders and refer to Form LP12 (Make and Register your Lasting Power of
Attorney: A Guide) sections 8, 9 and 10 on the same website.

4.15.2 Advance Decisions to Refuse Treatment (ADRTs)
Please refer to the Trust’s Advance Decisions to Refuse Treatment (ADRT) and
Advance Statements policy.
An ADRT enables a person aged 18 or over, while still mentally capable, to set
out what particular types of treatment they would not want to have and in what
circumstances, should they lack the capacity to refuse this treatment for
themselves in the future. It does not have to be in writing unless the refusal is of
life-sustaining treatment, however it is more likely to be respected if it is both
written and very clearly expressed. The Trust encourages the use of a specific
form for ADRTs (see the Advance Decisions to Refuse Treatment and Advance
Statements policy, Appendix B).
If the ADRT relates to the refusal of life-sustaining treatment it must:
•

Be in writing

•

Be signed and witnessed, and

•

State clearly that the decision applies even if life is at risk.

If the ADRT is in writing a copy must be placed on the patient’s notes and a
prominent note/alert made on the relevant “Care Planning” tab on Carenotes. All
relevant staff must be made aware of the existence of the ADRT.
Please see the Advance Decisions to Refuse Treatment and Advance
Statements policy for further guidance on advising patients about the completion
21

of ADRTs. Support and advice should be provided to all patients requiring
assistance in completing this process.
Staff must abide by ADRTs that are valid and applicable:
•

Valid
The ADRT must be in the correct format and the person must not have
withdrawn or overridden their ADRT by making an LPA that covers the same
treatment or acted in a way that is clearly inconsistent with the ADRT; and

•

Applicable
The ADRT must apply to the current, specific circumstances and clearly refer
to the treatment which is currently being considered.

A valid and applicable ADRT has the same force as when a person with capacity
refuses treatment. (See chapter 9 Code of Practice and the Trust’s Advance
Decisions to Refuse Treatment and Advance Statements policy).
If staff reasonably believe that there is a valid and applicable ADRT, they will not
be held liable for the consequences of abiding by it and not providing treatment.
Details of how these conclusions are arrived at must be clearly recorded.
ADRTs cannot demand specific treatment or demand assisted dying from other
people. A refusal of mental health treatment (only) may be overridden by the
compulsory treatment powers within the MHA if the person is detained. The only
exception to this is that Electro-Convulsive Therapy (ECT) cannot be given under
the MHA if it conflicts with an ADRT (or the views of a Court of Protectionappointed deputy or an 'attorney' under an LPA) unless it is considered that
Section 62(1A) applies. In this instance the legal responsibility for being satisfied
that an ADRT is "valid and applicable" is that of the SOAD. If the SOAD has
doubts about the validity or the applicability of an ADRT an application would
have to be made to the Court of Protection. In the meantime, the ECT could be
provided if it is either "life-sustaining" or would prevent a serious deterioration of
the patient's condition.
(See the Trust’s Advance Decisions to Refuse
Treatment and Advance Statements policy for more information.)
4.16

The MCA and the Mental Health Act 1983 (MHA)
The MCA does not apply to treatment for mental disorder where a person has
been detained under the MHA, as the MHA allows treatment to be given without
a person’s consent (section 28, MCA). This also means that 'attorneys' under
LPAs (and Court of Protection-appointed deputies) cannot consent to, or refuse,
such treatment on a patient’s behalf and an ADRT refusing medical treatment of
mental disorder can be overridden where necessary. The exception to this is
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ECT, when a refusal of ECT in a valid and applicable ADRT or expressed by an
'attorney' under an LPA or a Court of Protection-appointed deputy will be legally
binding on healthcare professionals.
The MCA does apply to a person detained under the MHA in all other respects.
This means, for example, that a valid and applicable ADRT or decision by an
'attorney' under an LPA for any illness or condition other than mental disorder will
be legally binding on healthcare professionals. It also means that where a
detained person lacks capacity to consent to treatment, other than for mental
disorder, the decision-maker will need to act in accordance with the MCA. If time
allows, it may be possible to treat a mental disorder under the MHA in order to
allow the person to regain capacity to make a decision about treatment for a
physical disorder. (See MCA Code of Practice 13.26 – 13.37.)
4.17

Involving the Office of the Public Guardian and Court of Protection
Where it is considered necessary to involve the Office of the Public Guardian
(over issues such as registration, conduct of 'attorneys', abuse or exploitation in
relation to LPAs) or make an application to the Court of Protection (for example,
regarding a best interests dispute), the decision-maker or a member of the multidisciplinary team should contact the Trust’s Legal Services team for advice.

4.18

Confidentiality and Access to Information
Where a person lacks capacity to make a specific decision about disclosure, the
test of best interests may justify disclosure of personal information. Only as much
information as necessary should be divulged.
Staff should consider the authority of the person making the request, the type of
information requested, if disclosure is legal and justified, and balance best
interests against the right to privacy (European Convention on Human Rights
Article 8).
LPA 'attorneys' and Court of Protection-appointed deputies can see information
that applies to the decision that they have a right, and need, to make. 'Attorneys'
appointed under personal welfare LPAs can decide whether information can be
disclosed and should normally be consulted before any information is shared.
Where it is not possible to consult them (for example, where urgent treatment is
necessary) staff must act in the patient’s best interests and advise 'attorneys' of
actions taken as soon as practicable.
IMCAs representing and supporting a person who lacks capacity may examine
and copy all relevant records (s35(6) MCA).
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Nothing in the MCA overrides the requirements of the Data Protection Act 2018.
Staff should also refer to their professionals codes of conduct about
confidentiality.
More detailed guidance and sources of information on confidentiality:
•

Sussex Partnership Policy on Confidentiality

•

Information Commissioner’s Office http://www.ico.gov.uk/

•

NHS Code of Practice on confidentiality and information
https://www.england.nhs.uk/wp-content/uploads/2019/10/confidentialitypolicy-v5.1.pdf

5.0

Development, consultation and ratification

5.1

Development and Consultation

-

The first revision of this policy was based on the original MCA policy, previously
consulted with Heads of Service and the Trust MCA/MHA Implementation Group.
The first revision was reviewed by the Deputy Director for Social Inclusion and
the MHA Services team. The current revision has been subject to consultation
and is subject to ratification by the Professional Practice Forum.
5.2

Ratification
The policy is subject to ratification by the Professional Practice Forum.

6.0

Equality and Human Rights Impact Analysis (EHRIA)
The policy is subject to EHRIA analysis.

7.0

Monitoring compliance
Compliance will be monitored through regular audit of clinical records carried out
by the Mental Health Law Services Team and key ward staff using the CQC selfaudit tool. Audit results and actions required will be shared with Ward
Manager/Matron/Responsible Clinician and the senior Mental Health Law
Services team.
Mental Health Law Services will report to the Mental Health Act Committee any
areas of concern regarding compliance with this policy.

8.0

Dissemination and Implementation

8.1

Dissemination
The policy will be posted on the Trust website and staff notified through Trust
bulletins.
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8.2

Training/Awareness
Trust clinical staff (and some other specific staff groups – refer to mandatory
training guidance) must complete mandatory Mental Capacity Act e-learning,
with 2 yearly refreshers. Follow-up and advice can be sought from the Mental
Health Law Services team. All wards and teams providing clinical care will hold a
copy of the MCA Code of Practice and a copy of this policy.
Trust non-clinical staff are required to complete mandatory basic MCA
awareness training.

9.0

Document Control including Archive Arrangements
This policy will be stored and archived in accordance with the organisation-wide
policy for the development and management of procedural documents
(034/2008/Corporate).

10.0 Reference documents and websites
Decision-making and mental capacity
National Institute for Clinical Excellence - 2020
https://www.nice.org.uk/guidance/qs194
Mental Capacity Act 2005
HMSO 2005
http://www.opsi.gov.uk/acts/acts2005/ukpga_20050009_en_1
Mental Capacity Act 2005 Code of Practice
TSO 2007
http://www.dca.gov.uk/menincap/legis.htm#codeofpractice
Office of the Public Guardian
https://www.gov.uk/government/organisations/office-of-the-public-guardian
Relevant Legislation
•

Data Protection Act 2018

•

Disability Discrimination Act 1995

•

Human Rights Act 1998
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•

Mental Capacity Act 2005

•

Mental Health Act 1983

•

National Health Service and Community Care Act 1990

•

Care Standards Act 2000

Sussex Multi-agency procedures to supports adults who self-neglect
https://sussexsafeguardingadults.procedures.org.uk/pkoox/sussexsafeguarding-adults-procedures/sussex-multi-agency-procedures-tosupport-adults-who-self-neglect

11.0 Cross reference
•

Advance Decisions to Refuse Treatment (ADRTs) and Advance Statements
policy

•

Deprivation of Liberty Safeguards (DoLS) policy

•

Electro-Convulsive Therapy (ECT) policy

•

Confidentiality policy

•

CHYPS Consent policy

•

Data Protection and Information Security policy

•

Prevention and Management of Violence & Aggression (PMVA) policy

•

Serious Incident policy

•

Research policy

•

Independent Mental Capacity Advocates Policy

•

Consent to Treatment policy.
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CAPACITY AND CONSENT TO MEDICATION FOR MENTAL
DISORDER PROCESS - INFORMAL PATIENTS
Capacity and consent assessment completed (Carenotes capacity assessment form)
Is the patient resisting treatment for mental disorder (with or without capacity)?
No

Yes

Detain patient
under MHA (if
criteria met).
Refer to MHA
Consent to
Treatment policy.

Is patient considered to
have capacity to make this
treatment decision?

Yes

Negotiate
alternative
treatment

No
Yes

Delay
decision

Have you given support
to help the patient
make the decision?

Yes

No

Detain
Patient
under MHA
(if criteria
met). Refer
to Consent
to Treatment
policy.

No

Provide supports,
repeat capacity
assessment.

Does patient consent to
treatment?

Clinician treats
patient with their
consent

Treatment cannot be
given

Can the decision be
delayed pending
patient regaining
capacity?

Yes

No

Is there a valid & applicable ADRT,
LPA or Court appointed deputy?

Discharge
Patient

Yes

No

ADRT/LPA/Court
appointed deputy is
"decision maker"

This should be repeated whenever
• a treatment decision is required
• the patient loses or regains capacity
• the patient's consent changes

Clinician provides treatment to
the patient in their best interests
under the MCA.
Consider if care plan provisions
amount to a Deprivation of
Liberty requiring an authorisation
- refer to DoLS policy.
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