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EXECUTIVE SUMMARY:
This Policy sets out the requirements for when and how a new claim should be reported
up to NHS Resolution. It also provides other useful information such as what to expect
once a claim has been reported and common definitions.
It is important that the Trust identifies and, where appropriate, reports up potential claims
to the NHS Resolution as early as possible. This will allow the NHS Resolution to
consider what, if any, pro-active steps (e.g. an early admission, offer or an apology)
could be taken so as to minimise associated claims and/or will allow the NHS Resolution
to commence appropriate investigations.

SUMMARY OR KEY ISSUES, SERVICES/STAFF GROUP POLICIES APPLY TO:

If you require this document in another format such as
large print, audio or other community language please
contact the Corporate Governance Team on:
0300 304 1195 or email:
policies@sussexpartnership.nhs.uk
Did you print this document yourself?
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Please be advised that the Trust discourages the printing and retention of
hard copies of policies and can guarantee that the policy on the Trust
website is the most up-to-date version.
As a contingency a full set of up-to-date Trust policies are held by the
Corporate Governance Team based at Trust HQ, Swandean
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CLAIMS FLOW CHART SUMMARY

MANAGEMENT OF CLAIM/POTENTIAL CLAIM
Litigation risk identified via:
•
•

Correspondence indicating claim is contemplated
Adverse incident/complaint

Enter details onto Trust database [Ulysses]

Request for records
processed as normal

Obtain comments from clinician involved with patient’s treatment - using templates
provided - templates also on Ulysses
Disclose healthcare records.
If a significant litigation risk has been established, notify the NHSR in accordance
with CNST Reporting Guidelines - i.e. within 14 days of receipt of Letter of
Notification/Letter of Claim/from LiP, letter of intent to litigate

Letter of claim received – report up to NHSR immediately

Investigate – undertake further investigation, if necessary and as required by the
NHSR

Forward all available casefile information to the NHSR

NHSR instruct panel approved solicitors if appropriate. Experts instructed if
appropriate

Letter of Response prepared and sent by the NHSR or instructed panel solicitor,
approval sought from Trust prior to sending

Legal Proceedings issued, forward onto NHSR immediately and report up in line
with the Guidelines

NHSR or panel solicitors acknowledge service and defence served within preaction protocol timeframe, approval sought from Trust prior to filing. Case may
go to trial, depending on merits of claim and assessment of risks of losing at trial.

Closure of Claim
•
•
•

Enter outcome onto Ulysses database –
settled/discontinued/withdrawn/dormant.
Inform appropriate staff, relevant departments.
Report lessons learnt/risk management recommendations, if appropriate.
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When a Claim should be reported to NHS Resolution
Please note that non-clinical claims received via the Portal do not need to be reported
to us save for the two important exceptions detailed below.

No

Situation

Action Required

Timescale

1

Report to NHS
Resolution
irrespective of
whether or a claim
has been notified or a
There is the possibility of a large-value disclosure request
claim (i.e. damages >£500,000)
received

As soon as possible
but no later than 3
months from when
you become aware of
the matter

2

Disclosure request (or some other
indication that a claim is being
considered – e.g. Limitation
extension request) received; and

Report to NHS
Resolution

As soon as possible
but no later than 1
month from receipt of
the disclosure request

Report to NHS
Resolution using
Claim
Report Form

Within 24 hours of
receipt with
completed
documentation to
follow within 2 weeks

Serious incident where
investigations suggest there have
been failings in the care provided;
and

Internal investigation (e.g. complaint
review or incident investigation) reveals
possibility of a claim with a
significant litigation risk regardless
of value.
3

Letter of Claim served;
and/or
Part 36 offer received;
and/or
Proceedings received.

4

Group Action – i.e. any adverse issue
which has the potential to involve a
number of patients (e.g. failure of a
screening service)

Report to NHS
Resolution
irrespective of
whether or not
claim(s) have been
notified

As soon as possible
but no later than 1
month from when you
become aware of the
matter

5

Serial offender claims – i.e. claims
arising from the alleged negligence
and/or serious professional misconduct
of a staff member affecting a number of
patients

Report to NHS
Resolution
irrespective of
whether or not
claim(s) have been
notified

As soon as possible
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6
PORTAL ONLY: Defendant only – Claim
Notification Form received; and

Report to NHS
Resolution

Within 24 hours of
receipt

Contact NHS
Resolution to discuss
whether or not to report
the claim to the NHS
Resolution.

No more than 3 working
days after receipt of the
notification form

Report to NHS
Resolution using a
completed Inquest
Funding Request form

No less than 1 month
from the inquest hearing
date

Report to NHS
Resolution using Early
Notification Report
Form

Within 30 days of
incident

The covering letter confirms that NHS
Resolution have not been made aware
of the claim via the Portal
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PORTAL ONLY: Defendant only – Claim
Notification Form received from the
Claimant solicitor;
and
No NHS Resolution contact received
within 3 working days

8
Notification of inquest received;
and
Civil claim is or is likely to be pursued
based on the subject matter of the
inquest; and
External representation at inquest is
justified; and
You wish to apply to the NHS Resolution
for inquest funding.
9

Maternity Incident – Early Notification;
all maternity incidents with incident
date on or after 01.04.17 meeting the
following criteria:
Eligible babies include those born at term
(≥37 completed weeks of gestation),
following labour, that had a severe brain
injury diagnosed in the first seven days of
life
These are any babies that had one or more
of the following:
•

Diagnosed with grade III hypoxic
ischaemic encephalopathy (HIE)

•

Actively therapeutically cooled

•

Had all three of the following signs:
decreased central tone; comatose;
seizures of any kind.
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Please do not hesitate to contact our NHS Resolution CNST Team Leader (Mark Dubey
- Mark.Dubey@resolution.nhs.uk ) or our LTPS Team Leader (Christina Deacons Christina.Deacons@resolution.nhs.uk) for advice if you are unsure whether or not a
potential claim should be reported.
1. INTRODUCTION
Sussex Partnership NHS Foundation Trust (the Trust) places great store in ensuring
the safety for its patients, visitors and its staff. Many policies, protocols and guidelines
have been developed for staff to follow to minimise risks and provide a framework for
good practice.
Although the Trust is committed to providing the highest possible standard of care to
its patients, and a safe hospital environment for staff, patients and visitors, it is
inevitable that claims of one sort or another will arise from time to time.
The Trust is therefore required to have a policy for handling those claims, to ensure
that they are appropriately managed, that appropriate steps are taken to identify any
underlying causes and to promote wider organisational learning where indicated.
The Trust follows the requirements of the NHS Executive and the NHS Resolution
service (NHSR) in the management of all claims and the Trust Board is committed to
effective and timely investigation and response to each claim. When a claim occurs,
the underlying causes need to be identified in order that lessons are learnt to minimise
and/or to prevent recurrence and so improve the quality of patient care and staff health
& wellbeing.
The NHSR Risk Management Standards and the Care Quality Commission Standards
of Care Outcome 16 both include requirement for management of claims and
monitoring of outcomes of claims. Both also require organisations to learn from
outcomes of claims.
Every member of staff is expected to co-operate fully as required, in the assessment
and management of each claim.
2. SCOPE OF THIS POLICY
This policy applies to all those working in the Trust, in whatever capacity. A failure to
follow the requirements of the policy may result in investigation and management
action being taken as considered appropriate. This may include formal action in line
with the Trust's disciplinary or capability procedures for Trust employees; and other
action in relation to other workers, which may result in the termination of an
assignment, placement, secondment or honorary arrangement.
Staff who need to know this policy in detail:
• Executive Directors
• Divisional Directors and Senior Managers
• Legal Services Team
• Quality and Safety Team
8

Staff who need to have a broad understanding of this policy
• Heads of Nursing
• Clinical Divisional Directors
Staff who need to know this policy exists
• All General Managers
• All Trust staff
3. PURPOSE OF THIS POLICY
The Trust is committed to effective and timely investigation and response to any
claims made against it. Such claims should be handled fairly and consistently with
due regard to the interests of both patients and the NHS.
This Policy applies to the management of the following types of claim: clinical
negligence; employers’ liability and public liability. The policy does not apply to claims
or disputes arising out of contracts of employment and all employment queries should
be directed to the Human Resources Department. Nor does it apply to ancillary
matters which may be covered by commercial insurance arrangements (such as
vehicle insurance for Trust vehicles), disputes over private patient bills or contracts
for goods or services.
Every member of staff is expected to co-operate fully with the Legal Services
Department in the assessment, investigations and management of each claim.
Adherence to this Policy should ensure that the Trust complies with the requirements
of membership of the “insurance” schemes managed by the NHS Resolution service
(NHSR) and the Civil Procedure Rules. The Civil Procedure Rules include pre-action
protocols which encourage openness between the parties to litigation in an effort to
resolve disputes as quickly as possible.
This Policy relates to claims made against the Trust. It does not apply to claims made
by the Trust under the NHSR Property Expenses Scheme, the procedure for which is
detailed in a separate procedure for Property Expenses Scheme claims managed by
the Finance Department.
This Policy will also ensure that staff are clear about the process for managing claims
(to include their responsibilities) and the support available to them if they are involved
in this process.
Monitoring of compliance with the Policy will enable any deficiencies to be identified
at the earliest opportunity and improvements to be made for the benefit of the Trust
and its service users.
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4. DEFINITIONS
SPFT
NHSR

CNST

LTPS

PES

ELS

Ex-RHA

Sussex Partnership NHS Foundation Trust/the Trust
National Health Service Resolution - The Health
Authority/organisation that handles negligence claims made
against NHS bodies through membership schemes designed
for this purpose. It is funded by contributions from NHS bodies
and is often compared to having an “in-house” mutual insurer
set up under Section 11 of the NHS Act 1977. Its date of
commencement was 21st November 1995. The principal task of
the Authority is to administer schemes set up under Section 21
of the National Health Service and Community Care Act 1990.
This enables the Secretary of State to set up one or more
schemes to help NHS bodies pool the costs of any “loss of or
damage to property and liabilities to third parties for loss,
damage or injury arising out of the carrying out of “their
functions”. There are currently five schemes as below – CNST;
LTPS, PES; ELS and EX-RHA.
Clinical Negligence Scheme for Trusts - the scheme whereby
NHS Trusts
share the risks of litigation relating to allegations of clinical
negligence. The Trust pays an annual fee and is thereby
protected from the risk of paying large sums in damages from
its ‘current account’. In return the Trust is required to meet the
risk management standards set out by the scheme’s
administrators (the NHSR). The CNST applies to clinical
incidents occurring after 1 April 1995.
Liabilities to Third Parties Scheme - A risk pooling scheme for
NHS Trusts
to provide protection against claims made by third parties (i.e.
not patients) for example staff, lawful visitors and at times,
unlawful visitors.
Property Expenses Scheme - this is a scheme administered by
the NHSR
whereby the Trust insures against damage to property or
equipment and business interruption. PES claims are covered
under a separate process managed by the Finance
Department.
Existing Liabilities Scheme - The Existing Liabilities Scheme
(ELS) deals with those cases that involve any clinical incident
that occurred prior to 1 April 1995, whereas CNST claims are
those involving any clinical incident that occurred after 1April
1995.
Regional Health Authorities - The Ex-RHAs Scheme is a
relatively small scheme covering clinical claims made against
the former Regional Health Authorities, which were abolished in
1996. Like the ELS it is centrally funded by the Department of
Health. It differs from the NHSR’s other schemes in that the
NHSR is the legal defendant in any action.
10

NHS indemnity

Clinical
Negligence
Liability

Claim

Claimant

Legally
privileged
document
Letter of Claim

NHS employers are ordinarily responsible for the negligent acts
of their employees where these occur in the course of their NHS
employment. Clinicians’ own medical defence organisations
provide a separate indemnity scheme in respect of private
practice.
A clinical negligence liability is defined for the purpose of this
document as “any liability in tort owed to a third party in respect
of or consequent upon personal injury or loss arising out of or in
connection with any breach of a duty of care owed by that body
to any person in connection with the diagnosis of any illness, or
the care or treatment of any patient, in consequence of any act
or omission to act on the part of a person employed or engaged
by [an NHS trust or health authority] in connection with any
relevant function of that [body] “See regulation (4) of the NHS
(Clinical Negligence Scheme). Regulations 1996. SI. 1996/251
Where the context allows, any demand of the Trust for monetary
compensation in respect of an incident (clinical or otherwise)
which is alleged to have led to injury or loss.
Any patient (or their representative), member of public, or
employee who
pursues a relevant claim for compensation against the Trust
(other than relating to lost property).
A document that was created with the dominant purpose of
gathering evidence for use in actual or anticipated legal
proceedings, or to obtain legal advice.
A letter sent by the Claimant or their representative, before the
issue
of proceedings, which sets out the basis for the claim in
accordance with the Civil Procedure Rules.

The NHSR defines a claim as:
“Allegations of clinical negligence and/or a demand for compensation made
following an adverse clinical incident resulting in personal injury, or any clinical
incident which carries significant litigation risk for the Trust.”
This includes complaints leading to claims, notification of serious adverse events,
incident reports generated by risk management processes any of which represent a
significant litigation risk and requests for the disclosure of health records.
Defining an incident as a “claim” in the absence of a demand for compensation does
not of itself imply that the NHSR accepts that compensation will ultimately be paid. It
simply means that a preliminary analysis should be carried out and the matter may
need to be reported.
Following assessment of the case, if no litigation risk is identified, the case will be
marked with a yellow alert on the database and noted that the Trust will wait for
allegations from the Claimant.
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If a high litigation risk is identified it will be marked with a red alert and the claim will
be reported to the NHSR as soon as possible.
The Trust pays an annual contribution as a member of the scheme and is
committed to a process of continuous risk improvement. The Trust aims to
achieve the highest NHSR Risk Management Standards for CNST in order to
maximise patient safety and reduce the contribution burden on the
organisation.
5. ROLES AND RESPONSIBILITIES
The Trust Board
The Trust Board is ultimately responsible for ensuring Sussex Partnership has proper
systems in place to effectively manage claims.
The Chief Nursing Officer
The Chief Nursing Officer and Medical Director have senior level operational
responsibility for all decisions regarding legal services, and for advising the Trust on its
strategic and legal responsibilities. The Chief Nursing Officer has direct responsibility
for all staff working within the Legal Department and for monitoring the involvement of the
Trust’s Panel Solicitors. The Chief Nursing Officer is assisted in this overarching role
by the Associate Director of Legal.
The Chief Nursing Officer through the Associate Director of Legal has responsibility for
ensuring all claims are managed effectively, that robust systems are in place to ensure
lessons are learnt from claims and ensure that the impact of this policy is audited. The
Chief Nursing Officer will keep the Quality Committee informed of major developments
on claims related issues and ensure aggregate information is provided on claims on a
regular basis, through the presentation of the Quarterly Quality and Safety Reports.
Service and Clinical Directors
Directors will assist the Head of Legal Services to ensure that immediate action is
taken in their Care Delivery Service (CDS) when this is needed.
They will carefully consider any recommendations that are made as a result of a
claim, and ensure each one relating to its service is dealt with effectively and any
lessons are learnt and action plans are in place.
The Head of Legal Services is responsible for:
•
•
•

Ensuring that there are appropriate procedures for the handling of all claims.
Supervising the conduct of claims by the lawyers in the Trust’s Legal Services
Department.
Maintaining a record of claims and a claims review system to identify appropriate
risk management actions.
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•

Carrying out periodic audits of claims management and reporting the results to the
Chief Nursing Officer, the Medical Director, the Trust Board Associate and
the Associate Director of Legal.
Legal Services staff
The Legal Services staff members will assist the Head of Legal Services in the
handling of claims as outlined in this policy. They will make sure that information on
claims is recorded accurately on the Trust’s risk management database.
On receipt of notification of any new claim, the claim will be allocated by the Head of
Legal Services to one of the lawyers in the Trust’s Legal Services Department who will
be responsible for the on-going conduct of that claim in the Trust and will act as
investigating manager. Details of the investigation process are given on sections 7 & 8
below.
Role of Clinicians/Staff/Specialist Advisors
The Trust stands vicariously liable in civil proceedings for its employees acting in the
course of their duties. This is sometimes described as staff having the benefit of “NHS
indemnity”. All staff are therefore required to assist the Trust by supplying information
where necessary to facilitate investigation of claims. This obligation continues even once
a staff member has left the Trust’s employment.
Health Records Staff - on receipt of a request for disclosure of records intimating a
possible claim against the Trust, Health Records staff will send a copy of the letter to
the Legal Services Department on receipt to enable early investigation.
All staff
All Trust staff have a personal responsibility for making sure they are familiar with the
requirements of this policy and must fully cooperate in the investigation of all claims
against Sussex Partnership. Failure to do so could result in withdrawal of vicarious
liability for the actions / omissions of an individual staff member.
Claims can be received months or years after the incident, and so staff involved may
have left the Trust or retired. In these situations individuals will still be expected to
cooperate, and they will receive the same level of advice and support as current
employees.
Staff involved in incident(s) giving rise to a claim will need to provide timely information,
documentation or statements as requested to help the Trust establish its position on
liability. Staff might need to attend conferences with legal professionals, and attend
court hearings. They might also be asked for their views on the conduct of the claim,
and/or a proposed settlement. In all situations the Head of Legal Services will direct and
support staff throughout the investigation of each stage of every claim. Please refer to
the Supporting Staff Policy.
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Staff must alert the Legal Services Department to any potential clinical negligence,
employer / public liability or Property Expenses Scheme claim by directly and
immediately advising the Legal Services Department by telephone or email. If a Letter
of Claim is received it must be sent immediately by email, to the Legal Services
Department.
Documentation concerning a claim or a potential claim must be kept separate from
the patient / service user’s health records.
Staff must not knowingly dispose of any documentation which may be required for the
subsequent investigation of a claim. See the Department of Health Records
Management NHS Code of Practice for further guidance on retention schedules.

The Legal Services Department should be contacted by staff without delay:
•
•
•
•

If there is any indication that the Coroner, Police, Health & Safety Executive or
other regulatory agency are involved with matters that have a realistic potential to
be subject to legal action against the Trust.
If a Claim Form (issued by the Court) relating to Trust activities is addressed to a
staff member personally.
If staff receive a request for medical records or a solicitor’s letter addressed to
them
In a matter with realistic potential to become a claim against the Trust.

Staff are expected to co-operate fully in the investigation of any claim providing
comments or statements as requested in a timely fashion. Without the views of staff
and some knowledge of what they would say at trial about relevant factual issues, it
is impossible for the lawyers of the Legal Services Department to assess the merits
of a claim and the prospects for successful defence.
In respect of a potential clinical negligence claim, relevant clinicians will be asked to
explain what they did and the reasoning behind any decisions they made. In some
claims, the clinician may also be asked to advise as to what they would have done if
certain factual circumstances had been different.
Staff will be kept informed of the progress of the claim and consulted at appropriate
points in the litigation process as directed by the Legal Services Department and/or
the NHSR and its legal advisors. Once the claim becomes reportable to the NHSR in
accordance with its Scheme rules, the claim will be managed in collaboration with the
NHSR and panel solicitors. The NHSR will commission any necessary independent
expert evidence and staff will be given the opportunity to comment on the same, as
appropriate.
Staff are expected to cooperate with the Legal Services Department in identifying the
root causes of any incident that has resulted in a claim and any necessary actions to
manage any risks highlighted by a claim. Advice for staff on their responsibilities is
detailed in Section 6 of this Policy. A list of policies related to the management of
claims can be found in the Associated Documents Section (22).
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6. General Issues Surrounding Claims Handling
6.1 Who May Make a Claim
A claim may be brought by the person who has been injured, who could be the patient,
an employee or a member of the public. If the injured party does not have capacity to
manage legal affairs or if they have died, a representative can be appointed to pursue
the claim on their behalf or that of their estate.
6.2 Triggers for Invoking the Claims Procedure
The claims procedure is triggered by any of the following events:• receipt of a request for disclosure for records under the relevant pre-action
protocol
• an indication that the Claimant is contemplating legal action against the Trust;
• where a formal complaint is pursued under the NHS Complaints Procedure and
there is a subsequent demand for compensation;
• where legal proceedings have been issued against the Trust;
• receipt of a Letter of Claim
• receipt of a Letter of Notification
• receipt of a Claim Notification Form (Portal Claims).
6.3 Delegation Limits
The lawyers in the Trust’s Legal Services Department have the delegated authority to
liaise with the NHSR and to make decisions with regards to claims management in
liaison with the NHSR, including decisions on settlement or defence. As determined
by the Associate Director of Legal, the lawyers have the authority to approve and
sign litigation documents on behalf of the Trust.
6.4 Actions to be taken, timescales and Procedures for the Exchange of
Information with Other Parties
There are a number of time targets which apply to claims management and cost
penalties may apply to non-compliance. Adherence to these timescales will promote
the aim of resolving claims as quickly as possible, in a cost effective manner.
• Provision of copy medical records under the Pre-Action Protocol for the Resolution
of Clinical Disputes or Personal Injury – within 20 working days of receiving a
properly authorised request. No fee is payable.
• Reporting a potential clinical negligence claim to the NHSR – within 2 months of
receiving an indication of a claim when the claim meets the CNST reporting criteria
(Fifth Edition – October 2008).
• Reporting a potential employer/public liability claim to the NHSR immediately
upon receiving an indication of a Claim (in accordance with the LTPS Claims
Reporting Guidelines October 2012).
• Dealing with Portal Claims by providing a liability decision within 30 days of claim
notification.
• Acknowledging a Letter of Claim within 14 days of receipt.
• Report immediately to NHSR any receipt of a Letter of Claim, Letter of
Notification, nomination of expert or Part 36 offer of settlement.
• Report immediately to the NHSR any Notice of Application to the Court or Order
of the Court as and when received.
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•

•
•

Liaison with the NHSR to respond to the Claimant’s Letter of Claim with a Letter
of Response (with either an admission or a detailed denial of liability) 4 months
after receipt of the Letter of Claim in a clinical negligence claim or 3 months in a
non-portal employer/public liability claim
Ensuring panel solicitors acknowledge the service of formal proceedings (i.e.
Claim Form, Particulars of Claim) 14 days from receipt.
Liaison with the NHSR and panel solicitors to serve a Defence – 28 days from
service/filing of an acknowledgement of service (unless an extension is agreed).

6.5 Disclosure of Health Records
Requests for disclosure of records to be used in the pursuance of litigation may be
made by:●
●
●

A patient or their representative directly (personal disclosure).
A solicitor requesting records in respect of a claim against another party
(Third party disclosure).
A solicitor, patient or his representative acting either to investigate or to
notify a claim against the Trust (pre-action disclosure).

These requests are usually made under the subject access provisions of the Data
Protection Act 1998. Third party disclosure requests, where the claim is being
pursued against another party and not the Trust, will be processed by the Access to
Healthcare Records Department.
It should be noted that pre-action disclosure requests must be acknowledged within
21 days of receipt and records must be provided within 20 days of receipt of the
request - GDPR - the Data Protection Act 1998.
Requests for disclosure of records relating to deceased patients are still governed by
the Access to Health Records Act 1990. Applications for copies should only be
granted to personal representatives of the estate or to someone having a claim arising
out of the death. There are additional provisions for withholding disclosure, e.g. where
the deceased specifically prohibited this or when information was provided in the
expectation that it would not be disclosed to the applicant. Legal advice may be
obtained if such circumstances arise. No fee is payable for this service.
6.6 Assessment of the case
Where an incident report or a complaint exists, the results of the investigation and, in
the case of the latter, a formal response will be available. These will usually furnish
sufficient information to form a judgement as to the likelihood of a claim being made.
Where an incident report does not exist, the medical records will be scrutinised
carefully. Discharge letters and summaries contained within the medical records are
useful and often allude to complications that may represent untoward events, and the
steps already taken to remedy them.
The views of the clinician in overall charge of the patient will be obtained, and from
anyone else who, on the face of it, may have made an error.
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6.7 Confidentiality and Legal Privilege
All communication with the NHSR and Trust Panel Solicitors is confidential. All
documents sent to the NHSR must be sent electronically via the NHSR Extranet
Claims Management system or the Document Transfer System. These systems are
encrypted and password protected. Similarly all electronic communication that
includes any patient identifiable data with Panel Solicitors must be sent via their web
based email systems which again, are encrypted and password protected.
The principle of legal privilege underpins the relationship between lawyer and client.
It protects the confidentiality of their communication, enabling the client to be candid
and the lawyer to give accurate advice based on a complete knowledge of the facts.
Legal privilege can therefore apply to Statements, documents or correspondence if
the "predominant purpose" for which they have been prepared is "in anticipation of
legal proceedings" (e.g. litigation or prosecution).
Legal privilege can also be asserted with respect to documents or correspondence
prepared to obtain or give advice in relation to the law and what should prudently and
sensibly be done in the relevant legal context (e.g. Inquest proceedings).
Staff should keep any “legally privileged” documents, including any correspondence
they receive from or send to the Legal Services Department, filed separately from the
medical records.
Statements that are produced for risk management purposes or during the
investigation of an incident or complaint are 'not privileged' and as such may be
disclosed to a patient and/or their legal adviser. If staff are providing statements for
such purposes, they should bear in mind that other interested parties (e.g. patient,
Claimant, HSE) may be entitled to obtain copies.
The House of Lords has recognised that the protection of legal privilege is a
fundamental human right 1. Staff are entitled to exercise this right and if they intend a
Statement to be confidential and, if it is prepared for the purposes of seeking legal
advice or in anticipation of legal proceedings, it is sensible for this to be clearly stated.
The Legal Services Department will hold documents for staff on its files in anticipation
of future claims.
Principles of medical confidentiality apply even to the context of litigation. Any request
for disclosure of medical records in the context of litigation should therefore be passed
to the Legal Services Department for processing and to apply appropriate safeguards
as to consent.
When corresponding with the NHSR, the Trust will utilise the secure DTS wherever
possible to ensure confidentiality.

1

Three Rivers v Governor & Co of Bank of England (no 6) [2004] UKHL 48
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6.8 Support Mechanisms for Patients, Carers and Staff
Patients and Carers
The Trust is aware that when things go wrong in healthcare the consequences can
be very serious for the patient, their family and carers. Often, the patient and their
family require on-going treatment from the NHS, the organisation that has apparently
already caused them harm.
When a claim of negligence is made, the Trust is unable to offer individual legal advice
to patients because of the obvious potential conflict of interest. However, patients and
their relatives may benefit from receiving an apology and explanation from the Trust
and confirmation that, if appropriate, lessons have been learned for the future.
The NHSR has issued guidance on providing apologies and explanation. The latest
version dated May 2015 (available on www.NHSR.com) encourages staff to be open
and honest with patients and their families when there has been an unexpected
outcome. The Trust endorses this guidance and encourages apologies, explanations
and expressions of sympathy to be made in good faith.
Apologies do not constitute an admission of liability and should focus on factual
explanation rather than opinion as to culpability or fault.
The determination of liability is the purpose of the litigation process once all the facts
are known and considered. Staff should not pre-empt the process by reaching their
own conclusions (e.g. by expressing any view on liability or the likely outcome of
litigation). For the Trust to be liable in a clinical claim and for compensation to be due,
there must have been a breach of a duty of care to the patient which has caused
compensable damage. On investigation of claims and incidents it often becomes clear
that either there has not been a breach of duty or that, if there has, it has not caused
damage (i.e. the patient would have come to harm in any event). It would therefore
be unwise for staff to indicate to patients or their families that they believe that the
Trust is liable in a matter or that they consider that compensation is definitely due to
them.
To assist in the provision of apologies and explanations, staff are referred to the
Trust’s Being Open Policy.
Staff
It is important that all staff familiarise themselves with their responsibilities in the
prevention, notification, investigation and participation in claims for damages arising
from adverse incidents, clinical negligence and non-clinical accidents.
Every member of staff is expected to co-operate fully when:
•
•
•
•
•
•

responding to requests for information;
conducting as full a search as is practical when records are requested;
assisting in the investigation and assessment of each claim;
abiding by the required timescales;
being diligent in record keeping and documenting findings from their
investigations;
learning from the outcome of the investigation and taking any relevant action
identified as required from the outcome
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Staff are encouraged to seek advice from the Legal Services Department at all stages
of a claim.
Staff will be fully supported through such situations – they will be treated with
sensitivity and kept informed as to the progress of the claim. It is recognised that this
is an extremely stressful experience for claimants and those claimed against. Please
also refer to the Trust’s Incident and SI Reporting Policy, Open and Honest Policy,
Supporting Staff Involved in an Incident, Complaint or Claim Policy and Stress
Management Policy, which are all available on the Intranet - SUSIE.
Occasionally, claims may involve attendance by staff members at Courts of Law. The
Clinical Governance Department, Legal Services Department and other senior level
members of the Trust will provide support and guidance throughout the process to
ensure staff members feel adequately prepared and able to cope with these
experiences, as detailed in the Supporting Staff Involved in an Incident, Complaint or
Claim Policy.
The Trust acknowledges that it is extremely rare that NHS staff set out deliberately to
harm either themselves or others. Staff are usually doing their best to carry out their
work in a safe and effective manner in order to benefit patients.
It is also well recognised that allegations made against members of staff can prove
extremely worrying and stressful, even if they are subsequently shown to be
unfounded. Staff involved with actual or potential legal action should therefore not
hesitate to:
• seek the advice and support of senior colleagues or professional
representatives;
• utilise the confidential counselling service available through the Workplace
Health and Wellbeing Department on
https://staff.sussexpartnership.nhs.uk/health-and-wellbeing;
• seek the advice and support of the lawyers in the Legal Services Department;
• utilise the advice and assistance of the lawyers in the Legal Services Department
with respect to any aspect of an on-going claim/inquest including statement
preparation or the giving of evidence or request information/updates on the
progress of any claim/inquest with which they are connected.
If managers or individuals become aware that a member of staff is experiencing
difficulties in association with a claim they should consider referring them for advice
as above, for example to a senior professional colleague, the staff of the Legal
Services Department or the Workplace Health and Wellbeing Department
Confidential Counselling Service on https://staff.sussexpartnership.nhs.uk/healthand-wellbeing.
The lawyers in the Legal Services Department are available to provide legal advice to
Trust staff with respect to claims or to discuss situations likely to give rise to claims or
other legal action concerning the Trust.

7. Procedure for Management of Clinical Negligence Scheme for Trusts (CNST)
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All clinical negligence claims will be dealt with by the Legal Services Department until
they become reportable under the CNST Reporting Guidelines. The ELS scheme is
now in “run off” and therefore these cases should also be dealt with in accordance
with the NHSR CNST Reporting Guidelines (Fifth Edition – October 2008).
This Policy is premised on the understanding that the Trust ensures that by employing
specialist lawyers in its Legal Services Department, claims will be managed in
accordance with the CNST Membership Rules, the CNST Reporting guidelines and
the Civil Procedure Rules.
In managing claims the Trust will comply with its obligations under the Duty of
Candour in conjunction with the NHSR and in compliance with the Trust’s Being Open
Policy.
Although the incident reporting system may have alerted the Trust to an adverse event
at an earlier time, it is possible that a request for Pre-Action Disclosure may be the
first indication of the circumstances giving rise to a claim. Nonetheless, under the
CNST Reporting Guidelines, January 2007, when a significant litigation risk has been
established and a realistic valuation of a possible claim has been made, the matter
becomes reportable to the NHSR. One of four possible situations may arise:
●

●
●
●

Incidents reported which are graded red/serious and investigated under the
clinical governance/risk arrangements. Those revealing a possible breach
of duty leading to a potential large value claim (damages over £25,000)
must be reported as soon as possible, usually before a claim is made.
Claims arising from a complaints investigation where the response, on the
facts, indicates that an admission of liability has been implied.
Requests for disclosure of records where the preliminary analysis indicates
the possibility of a claim with a significant litigation risk, regardless of value.
Letters of claim as the first indication of any action and/or receipt of court
proceedings.

The following basic documentation should be sent to the NHSR electronically via the
NHSR Claims Management System with all such cases:●
●
●

Copies of the correspondence from the claimant’s solicitor or the patient.
Copies of comments from clinical staff obtained as part of the preliminary
analysis.
Where relevant – the report of investigation of any adverse incident, or the
formal response by the Chief Executive to a letter of complaint.

The Legal Services Department will undertake to do the following as indicated by the
circumstances of the case:•
•

On receipt of request for disclosure of records from a patient or their Solicitors
which indicates that a clinical negligence claim is being contemplated, obtain all
medical records pertaining to the treatment in question.
Acknowledge receipt of the request for disclosure of records and offer the Claimant
the opportunity to seek an apology and/or an explanation rather than
compensation.
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•
•
•
•
•
•
•
•
•
•

Identify any incident reports completed in connection with the Claimant’s treatment
and/or formal complaint documentation to assist with the investigation.
Identify and liaise with the appropriate clinicians to establish a preliminary position
on the allegations made in respect of negligence and causation.
Disclose copy records within 20 days of receipt of request and other disclosure
requests as necessary.
Obtain views of any other staff involved and undertake investigation as required.
Report claim to the NHSR when appropriate and in accordance with the CNST
Reporting Guidelines.
Further conduct of claim as arranged in association with the NHSR and with panel
solicitors.
Liaise with relevant staff, regarding any admission or denial of liability and ongoing procedural steps.
Ensure claims are reviewed for risk management lessons.
When the claim is closed, inform staff involved of the outcome.
Act in accordance with the timescales specified at 6.4 above

The NHSR will liaise with the Investigating Manager/in-house lawyer and agree how
further investigations will take place. The NHSR may conclude that panel solicitors
should be instructed and will do so directly, but in collaboration with the Trust.
Under the terms of the Pre-Action Protocol for the Resolution of Clinical Disputes, a
claimant is required to send a letter of claim containing a clear summary of the facts
upon which the claim is based including the main allegations of negligence, the
patient’s injuries, present condition and prognosis, and financial loss. This can be sent
at any time after the records have been disclosed, and may arrive before a preliminary
analysis is complete. Letters of claim should be reported to the NHSR within 24
hours of receipt.
The Letter of Claim indicates that the formal legal process has commenced and there
will be four months for the NHSR to respond formally, provided that the letter is
Protocol-compliant. All Letters of Claim should be acknowledged within 14 days.
Identify to the Claimant’s Solicitors that the NHSR will be dealing with it. The Letter of
Response is the responsibility of the NHSR.
The lawyers in the Legal Services Department will continue to share information
emerging from claims with staff directly involved in the case. Staff will be helped and
supported throughout the litigation process, until the claim is resolved.
The Head of Legal Services will systematically review case files to ensure that claims
are progressed and brought to a conclusion as swiftly as possible. The procedure for
handling and investigating claims is shown as a flowchart on Page 4. The Associate
Director of Legal will have overarching oversight and the Head of Legal Services
will report directly to the Associate Director of Legal.

8. Procedure for the management of Liabilities to Third Parties Scheme (LTPS)
Claims
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Employers’ liability and Public liability claims relate to non-clinical incidents where an
employee of the Trust or a contractor or visitor to Trust premises suffers an injury or
other loss caused by alleged negligence and/or breach of contract by the Trust.
This Policy is based on the understanding that the Trust ensures that by employing
specialist lawyers in its Legal Services Department claims will be managed in
accordance with the Liabilities to Third Parties Scheme Membership Rules and the
LTPS Claims Reporting Guidelines (dated October 2012).
Liability decisions on Portal Claims are to be made within 30 days of receipt of claim
and following investigation in order that the benefit of fixed costs on such claims can
be derived.
When handled under the Personal Injury Pre-Action Protocol, the first indication of a
claim for compensation is usually on receipt of a “Letter of Claim” which makes the
matter automatically reportable to the NHSR.
The Letter of Claim will contain a summary of the facts on which the claim is based
and preliminary details of the injury and loss sustained. Such letter requires urgent
attention as it starts the legal process and a strict timetable needs to be followed. If
addressed to elsewhere in the Trust, and not the Legal Services Department, no
acknowledgment or response to the Letter of Claim should be given. Such a letter
must be referred immediately to the Trust’s Legal Services Department.
On receipt of a Letter of Claim, the Legal Services Department will deal with the claim
and notify the NHSR in accordance with the LTPS Reporting Guidelines. NHSR
authorisation is required before admissions are made and monetary compensation
offered. The Legal Services Department will liaise with the NHSR with regards to the
on-going management and investigation of the claim.
On receipt of a new claim, whether via Portal or via pre-action protocol letter, obtain the
relevant documentation, which may include copies of any incident report forms, the
RIDDOR report to HSE, any other health and safety documentation, the personnel file,
other employment details, sickness absence/earnings information, a copy of the
occupational health file (provided consent has been provided by the Claimant for the
release of the same), risk assessments, photographs, details of staff training, policies etc.
This list is not conclusive and further documentation may be required depending on the
facts of the case.
Identify the full names and titles of potential witnesses i.e. members of staff in order to
establish an account of the original incident (this may already be available from the
incident report forms).
All relevant information and documentation relating to the claim should be sent to the
NHSR via the NHSR electronic Claims Management System with the LTPS Report Form
as part of the first notification and the Trust should advise the Claimants Solicitors that
the matter is being passed to the NHSR for handling.
The NHSR will liaise with the Trust regarding the information submitted; any further
investigations required and/or instruct a claims inspector to attend the Trust.
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The Head of Legal Services will, with the assistance of the Associate Director of Legal,
systematically review case files to ensure that claims are progressed and brought to a
conclusion as swiftly as possible.
8.1 Summary of LTPS Reporting Requirements
●
Have a system in place for identifying and appropriately investigating and
documenting adverse incidents as soon as they are discovered.
●
Report all Letters of Claim to the NHSR immediately upon receipt of the
Letter of claim, with a completed LTPS Report Form and all existing
accident records, reports, and related documents.
●
Acknowledge all PAP Letters of Claim within 21 days.
●
All subsequent letters and in particular all Part 36 offers to be notified to
NHSR immediately.
●
Investigate and arrive at a liability decision on Portal Claims within 30 days
of receipt of a Claim Notification Form
●
Ensure priority is given to identifying, creating and sending further
documents and information requested by the NHSR on any claim.
●
All legal proceedings to be notified to the NHSR immediately.
There is a policy excess in respect of employers liability and public liability claims as
follows:Employers Liabilities Scheme £10,000
Public Liabilities Scheme £3,000
Products Liabilities £3,000
Professional indemnity liability £3,000
9. Linking Claims Management with Incident and Complaints Management
On receipt of all claims, the Legal Services Department will cross check the Ulysses case
management system to ascertain whether the claim has been the subject of a reported
incident or a previous complaint.
This crosscheck shall be documented on the claims file and relevant copies of documents
relating to the complaint or incident obtained.
10. RISK MANAGEMENT ISSUES
All Staff are expected to co-operate fully in Risk Management issues.
All clinical and non-clinical incidents will be reported promptly in accordance with the
Incident Reporting Policy and Serious Incidents Policy and Procedures. Where it is
thought that there may be a possibility that a claim against the Trust may follow, the
Associate Director of Legal should be notified immediately. All the information should be
sent to the Associate Director of Legal and/or Head of Legal Services.
High standards of record keeping documentation are essential in clinical records, to
ensure that the facts are available in the event of a claim being made.

10.1 Risk Level and Level of Investigation and Review
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If the incident (leading to the claim) was previously reported as an adverse incident,
a root cause analysis should already have been undertaken with the results being
presented to the appropriate Clinical Governance/Risk Management Group for
remedial action to be taken and monitored.
11. Communication with relevant stakeholders
The lawyers in the Trust’s Legal Services Department are responsible for day to day
communication on claims with the NHSR, Claimants (where appropriate), solicitors,
relevant staff and the Coroner as indicated by the circumstances of the individual case
and in accordance with their professional judgement. The Legal Services Department
will act as the single point of contact for all parties.
The lawyers in the Legal Services Department will communicate with relevant staff in
relation to claims as detailed at Section 6 above. When corresponding with the NHSR,
the Trust will utilise the secure DTS whenever possible to ensure confidentiality.
Before entering into any communication with Third Parties in relation to claims
concerning the Trust, staff should consult with the Legal Services Department.
12. Root Cause Analysis
The Trust has considered whether it should utilise different levels of investigation
appropriate to the apparent severity of the events in question in individual claims.
Such an approach would pose the risk of judging one person's suffering or injury as
more severe or 'important' than another's and some events as more meritorious of
investigation than others. To avoid such invidious judgements, each case will be
investigated formally under the supervision of one of the lawyers in the Legal Services
Department as detailed below.
The initial investigation of claims will be coordinated by the nominated Legal Services
Department Investigating Manager (see Sections 5& 6 above). The precise form,
content and sequence of the investigation will be determined by the professional
judgement of the Investigating Manager taking into account the factual circumstances
of the individual case and the allegations made. The investigation is however likely to
involve:
•
•
•
•
•

review of the original medical records;
consideration of other relevant documents e.g. policies, guidelines, personnel
files,
maintenance records etc. as indicated;
identification of relevant staff and obtaining factual statements;
request for internal clinical advice as appropriate and indicated.

In relation to clinical negligence claims, the views of a relevant senior clinician within
the Trust will be sought by the Investigating Manager. Typically this will be the treating
consultant. As necessary, at the discretion of the Investigating Manager, the opinion
of a second or more ‘senior’ clinician may be sought, for example from the Clinical
Director. In exceptional cases the Trust may commission external expert opinion, at
the discretion of the Associate Director of Legal and/or Head of Legal Services usually
following discussion with the Medical Director and/or Chief Nursing Officer as may be
indicated by the circumstances of the case.
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Circumstances in which such external opinion may be commissioned would include if
there is dispute or uncertainty over the opinion obtained internally or if particular
specialist expertise is needed.
When the claims procedure is triggered an initial assessment will be carried out which
will include an evaluation of: the strength of the actual or proposed claim and any
defence; the identity of factual witnesses; possible alternative methods of achieving
resolution of the dispute. This assessment will involve an initial action plan for the
handling of the claim with anticipated timescales.
The lawyers in the Legal Services Department are in charge of investigating the claim.
It is essential that they establish and maintain contact with relevant current and former
staff, giving advice and support as necessary. Comments, and if appropriate,
statements, will be obtained on the events in question. For more recent incidents, the
lawyers will have the benefit of the detail contained in any adverse incident report. It
is the responsibility of the Investigating Manager to provide support and advice for all
staff involved in the litigation process but it is acknowledged that particular support
may be required when preparing Witness Statements, attending Conferences with
Counsel or for Court appearances.
As a general principle, those staff who are the subject of allegations in a claim should
receive regular updates during the lifetime of the claim. It is however recognised that
this may cause rather than alleviate any concern experienced by staff and at the
discretion of the relevant Investigating Manager less frequent contact may be
appropriate.
As part of the investigation, the lawyers in the Legal Services Department will consider
whether any third party may be liable for the claim. They will identify and arrange for
the preservation of relevant records and other documents or equipment.
Once the claim becomes reportable to the NHSR, the lawyers in the Legal Services
Department will liaise with the NHSR and its advisors until conclusion of the case.
They will obtain expert clinical advice both within and outside the Trust as appropriate
or as directed by the NHSR.
Throughout the life of the claim, the lawyers will systematically review the case file to
ensure that claims are progressed and brought to a conclusion as soon as possible.
Such reviews should take place at a frequency of no less often than every 3 months
and Action Plans should be updated as the claim progresses.
Support for Staff, will be available in accordance with section 6.8 above. Further
guidance on liaison with Trust staff and the conduct of interviews is contained in the
separate Trust Policy on Investigation of Complaints, Claims and Incidents to enable
improvement and learning.

13. Reporting to External Agencies
The lawyers in the Legal Services Department will identify if there are any reporting
requirements to external organisations and whether such organisations should be
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involved in the investigations/root cause analysis. This may include organisations as
detailed within Appendix A of this document.
External agencies may need to be involved where for example:
●
●

Police – where a criminal offence has occurred or is suspected
Professional Regulatory Bodies – where allegations of negligence are
involved.

This list is not exhaustive.
Where claims have initially been investigated as a result of an incident report,
appropriate external agencies will have been involved at that stage. In terms of new
claims where investigations have not yet been carried out, the circumstances of each
individual case will determine which external agencies should be brought into the
investigation, the reporting process and when.
14. Trends/Lessons Learnt from Claims
The information arising from claims is used in the same way as that obtained in
complaints and serious incidents, to highlight areas for improvement.
Any lessons which can be learnt from claims and information on risk management
issues arising from claims will be brought to the attention of the Chief Nursing Officer,
Clinical Directors, Clinical Governance Director and relevant Clinical Risk
Management and/or Statutory Safety Committees via the Risk Management team.
The Head of Legal Services through the Associate Director of Legal, will be vigilant
with regard to highlighting trends in terms of clinical practice which may be a risk to
the Trust. Identification of a trend should initially be brought to the attention of the
Medical Director and Chief Nursing Officer, for appropriate action.
Strategic follow up action to prevent a recurrence of the events giving rise to a claim
and the general dissemination of any lessons to be learned will be the responsibility
of the Clinical Governance Director and operationally by the Clinical Directors to
ensure their staff learn from any adverse experiences.

15. SETTLEMENT OF CLAIMS
In clinical negligence cases the views of those involved in treatment which has given
rise to a claim must be considered carefully by the Investigating Manager and
conveyed to the NHSR before any decision is made to settle or contest the claim. It
is recognised that on occasion, proposals to settle claims for economic reasons may
conflict with the healthcare professional’s views.
The final decision as to whether to defend or settle a claim will be made by the NHSR.
In reaching this decision, due account will be taken of all the circumstances of the
case. If a claim is considered to be defensible, it will be defended and will not be
settled simply for the sake of expediency.

26

All decisions whether to settle a claim of doubtful merit will be based on an
assessment of the risks of losing at trial and the cost of continuing to defend the claim.
Claim files can be closed after the claim is settled, withdrawn, dormant or
discontinued. The claim file is reviewed for any risk management issues and learning
points, if not identified earlier during the claim, and reported appropriately.
16. CLAIMS ADMINISTRATION
The Legal Department will maintain a database of all claims, which is complementary
to the complaints / incident / accident reporting - i.e. Ulysses database. This will allow
the value of claims to be estimated and trends to be mapped. All claims are given a
unique reference number. The database is maintained by members of the Legal Team
who maintain the Trust’s legal records in accordance with the Department of Health’s
guidance. All information is retained and disposed of in accordance with the relevant
Trust policy.
The Legal Team will work closely with Access to Healthcare Records staff and
the Data Protection Officer to ensure Caldicott principles are maintained.

17. THE DEVELOPMENT OF THIS POLICY
This policy was updated using the legal framework for processing claims produced by
the NHSR. Subsequent revisions benchmark the content against latest requirements
to ensure it remains current.
The Claims Policy has also been reviewed to ensure it meets external accreditation
purposes for policy content and updated following the current Trust Policy Template.
17.1 Consultation and Communication with Stakeholders
Stakeholders identified for this process are:
Medical Director
Chief Nursing Officer
Associate Director of Legal Services
Head of Legal Services
Legal Services Team
All Staff
They were included in the review and update of the Policy by individual consultation.
They were included in the approval of the Policy via representation on the Clinical
Risk Committee.
All involved stakeholders received a copy of the final approved policy or were informed
that it is available on the Intranet.
17.2 Equality Impact Assessment
This policy has been equality impact assessed to ensure that the guidance provided
does not place at a disadvantage any service, population or workforce over another.
A completed Equality Impact Assessment is shown at Appendix C.
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17.3 Approval and Ratification
A copy of the Checklist for Review and Approval of Procedural Documents has been
completed for this Policy and submitted with the final draft for approval and ratification,
see Appendix B.
18. REVIEW AND REVISION ARRANGEMENTS
18.1 Review
This policy will be reviewed every 3 years or earlier if external accreditation
requirements and/or legislation necessitate changes to ensure compliance.
18.2
Revision
Details of all/any revision to this Policy are documented in Amendments – Section 17.
19. DISSEMINATION AND IMPLEMENTATION
19.1
Dissemination
A Plan for Dissemination of Procedural Documents has been completed and
submitted with the final draft for approval and ratification. See Appendix D–Plan for
Dissemination of Procedural Documents.
This policy will be available to all staff on the Trust Intranet, and the previous version
will be archived in the Trust Policy Archive.
19.2
Implementation
Claims/inquests management is a unique function and is not relevant to the day-today roles of all staff. However, all staff need to be aware of their role in preventing
and responding to incidents or situations that may give rise to a claim/inquest, and to
participate in any activity that prevents potential claims.
All new members of staff, starting their employment with the Trust, will be given an
overview of those responsibilities at the Trust’s Corporate Induction. Where greater
knowledge is required by individuals, this will be provided by the Associate Director
of Legal/Head of Legal Services or the Chief Nursing Officer and, on occasions
through external sources.
20. MONITORING
The effectiveness of this policy shall be monitored through the Clinical Governance
Committee looking at the performance of Claims Management and Reporting against
the timeframes required as well as the implementation of change following lessons
learned from claims analysis and investigation.
Claims and inquests data will be aggregated with both quantitative and qualitative
data on complaints and incidents to provide a robust corporate monitoring tool using
the Ulysses database. The recording of all claims, incidents, complaint and inquests
data, ensures that, in accordance with NHSR requirements, appropriate actions and
timescales are adhered to. This is achieved by running regular departmental reports
to ensure compliance with:
• disclosure of health records within 20 days,
• acknowledgements of Letter of Claim,
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•
•

reporting cases up to the NHSR,
Regular monitoring of open and potential cases through the alert system as
part of the assessment of the claim.

Reports on claims will be submitted quarterly by the Associate Director of Legal
Services to the Quality & Safety Committee and Statutory Safety Committee. Any
serious issues and information on trends must be reported upwards to the appropriate
senior committee for monitoring on behalf of the Trust Board, not less than twice
yearly.
Reports on all open, potential and closed claims will be submitted quarterly, separated
by directorate, to Clinical Directors, Divisional Directors and Divisional General
Managers, Matrons and Service Managers
The Chief Nursing Officer, Medical Director and Clinical Directors will receive monthly
reports of newly advised claims, all closed claims, covering all directorates. Closed
claims reports will detail any risk management recommendations, if applicable.
The Chief Nursing Officer will also monitor the effectiveness of this policy every three
years or more frequently if there are changes to external guidance or legislation.
It is the responsibility of the Associate Director of Legal Services to ensure that this
review takes place and that the results are reported to the Quality & Safety Committee.
Any deficiencies identified during monitoring will be recorded and reported to the
Quality & Safety Committee. The Associate Director of Legal Services and, ultimately,
the Quality & Safety Committee, will be responsible for ensuring that an action plan
has been developed, is followed through, all required actions taken to remedy the
deficiency/s identified and, where appropriate, information disseminated within the
Trust to enable learning from the experience.
The processes for monitoring this document are shown in the matrix below:
What will be How/Metho Frequen
monitored
d
cy
and/or Standard
To Be Achieved

Reporting of all
CNST and LTPS
claims in
accordance with
legal timeframes
and NHSR
reporting
requirements

Lead

Audit – using Monthly Head of
Ulysses
&
Legal
Database to Quarterly Services
extract
reports on a
monthly &
quarterly
basis
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Reported Deficiencies/g
to
aps
recommendat
ions and
action plans
followed up
by

Implementa
tion of any
required
change
responsibili
ty of

Quality & Head of Legal
Safety
Services
Committee

Head of
Legal
Services

Associate
Director of
Legal
Services

To ensure
Learning from
Experience with
claims and to
comply with
NHSR
Requirements

Action plans As issued Clinical Quality &
Quality &
with risk
Directors Safety
Safety
management
Committee
for
Committee
recommenda
relevant
Associate
tions are
Speciality Associate
Director
of
Director
of
forwarded to
Associate Legal
Legal Services
relevant
Director
of
Services
Clinical
Legal
Directors,
Services
who will
review and
provide
evidence
that
necessary/
appropriate
action has
been taken
and lessons
learned.

Clinical
Directors

Ulysses
database
Reports on all
Claims to
Directors and
Senior Managers

Ulysses
database
report

Associate
Quarterly Associate Quality &
Director of Safety
Director of
Legal Committee Legal Services
Services / Statutory
Safety

Associate
Director of
Legal
Services

Compliance with
RMS
Associate
Annual Associate Quality &
latest RMS
Accreditation
Director of Safety
Director of
requirements
Visits
Legal Committee Legal Services
Services

Associate
Director of
Legal
Services

3-yearly Review
of this Policy

Associate
Director of
Legal
Services

Audit

Associate
3 Yearly Associate Quality &
Director of Safety
Director of
Legal Committee Legal Services
Services

Any deficiencies identified during monitoring will be recorded and reported to the
Quality and Safety Committee. The nominated persons and, ultimately, the Quality &
Safety Committee, will be responsible for ensuring that an action plan has been
developed, is followed through, all required actions taken to remedy the deficiency/s
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identified and, where appropriate, information disseminated within the Trust to enable
learning from the experience.
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APPENDIX A
EXTERNAL ORGANISATIONS TO WHOM INCIDENTS MAY NEED TO BE
REPORTED AND MAY NEED TO BE INVOLVED IN INVESTIGATIONS
Centre for Communicable Disease Control
Health Protection Agency
Healthcare Commission
National Patient Safety Agency
Confidential Inquiries
Coroner
Department of Health
National Clinical Assessment Authority
Environment Agency
Food Standards Agency
Strategic Health Authority
Health & Safety Executive
Medical Devices Agency
Mental Health Act Commission
National Radiological Protection Board
NHS Estates
NHS Litigation Authority
Police
Professional regulatory bodies ( e.g GMC)
Public Health Laboratory Service
Serious Hazards of Transfusion (SHOT)
The Directorate for Counter Fraud Services
(Please note that this list is not exhaustive and aims to serve as an aide memoir)
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Appendix B
Documents

Checklist for the Review and Approval of Procedural

To be completed and attached to any procedural document when submitted to the
appropriate committee for consideration and approval or ratification.
Title of document being reviewed:
Claims Management Policy
1.

2.

Yes/No/
Unsure

Title
Is the title clear and unambiguous?

Yes

Is it clear whether the document is a
policy, protocol or guideline?

Yes

Rationale
Are reasons for development of the
document stated?

3.

4.

5.

Yes

Development Process
Is the method described in brief?

Yes

Are individuals involved in the
development identified?

Yes

Do you feel a reasonable attempt has
been made to ensure relevant
expertise has been used?

Yes

Is there evidence of consultation with
stakeholders and users?

Yes

Content
Is the objective of the document clear?

Yes

Is the target population clear and
unambiguous?

Yes

Are the intended outcomes described?

Yes

Are the statements clear and
unambiguous?

Yes

Evidence Base
Is the type of evidence to support the
document identified explicitly?

Yes

Are key references cited?

Yes

Are the references cited in full?

Yes

Are local/organisational supporting
documents referenced?

Yes
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Comments, including
where information is
included in the document

Title of document being reviewed:
Claims Management Policy
6.

7.

8.

9.

Yes/No/
Unsure

Approval
Does the document identify which
committee/group will approve it?

Yes

Does the document identify which
committee/group will ratify it?

Yes

If appropriate, have the joint staff side
committee (or equivalent) approved the
document?

N/A

Dissemination and Implementation
Is there a completed Plan for
Dissemination of Procedural
Documents which identifies how this
will be done?

Yes

Does the plan include the necessary
training/support to ensure compliance?

Yes

Document Control
Does the document identify where it will
be held?

Yes

Have archiving arrangements for
superseded documents been
addressed?

Yes

Process for Monitoring Compliance
Are there measurable standards or
KPIs to support monitoring compliance
of the document?

Yes

Is there a plan to review or audit
compliance with the document?

Yes

10. Review Date

11.

Is the review date identified?

Yes

Is the frequency of review identified? If
so, is it acceptable?

Yes

Overall Responsibility for the
Document
Is it clear who will be responsible for
coordinating the dissemination,
implementation and review of the
documentation?

Yes
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Comments, including
where information is
included in the document

Title of document being reviewed:
Claims Management Policy

Yes/No/
Unsure

Comments, including
where information is
included in the document

Individual/Group/Committee Approval
If you are happy to approve this document, please sign and date below and forward to
the chair of the committee where it will receive ratification.
Date

Name
Signature
On behalf
of
Committee Ratification

If the committee is happy to ratify this document, please sign and date below and
forward copies to the person with responsibility for disseminating and implementing the
document and the Quality Systems Manager.
Date

Name
Signature
On behalf
of
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Appendix C

Equality Impact Assessment Tool

To be completed and attached to any policy when submitted to the appropriate
committee/group for consideration and approval or ratification.
Policy Title
Policy Number
Responsible Individual/Committee
Approving Committee
Ratifying Committee

Claims Management Policy
2016/CG/100
Clinical Governance Director
Clinical Risk Committee
Policy Ratification Committee
Yes/No

1.

Comments

Does the policy affect one group less
or more favourably than another on
the basis of:
Age No
Disability – learning disabilities, physical No
disability, sensory impairment and mental
health problems.
Race No
Nationality No
Ethnic origin – including gypsies and No
travellers
Gender / Gender reassignment No
Religion No
Beliefs No
Sexual orientation – including lesbian, No
gay and bisexual people
Domestic circumstances No
Social and employment status No
Marital/partnership status No
HIV status No
Political affiliation No
Trade Union membership No

2.

What is the overall purpose of this
policy area, function or activity?

To ensure that a robust process
is in place to deal with those
occasions when individuals feel
they have suffered injury and may
make a claim against the Trust.
To use the results of adverse
incidents
and
complaints
positively as a guide to how to
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improve services and reduce the
likelihood of claims being made.
To take a proactive approach to try
and resolve claims rather than
letting
them
develop
into
unnecessary litigation.
To remedy areas of inadequacy
revealed by investigating claims.
To take a systematic approach to
claims handling in line with best
practice and guidance issued by
the NHS Executive, the NHS
Litigation Authority and the
Courts.
Yes/No
Comments
3.

What approaches are currently used to
measure progress and performance in
this area?

Quarterly data relating to claims
sent to Divisions for monitoring.
Regular reports to Senior Trust
committees.

4.

What counts as success in this area?

Compliance with NHSR reporting
requirements.
To settle claims in a timely and
proactive manner.
To identify risk management
implications for the Trust.

5.

Are there opportunities within this
policy to:

The support given to staff
involved in a claim promotes
better working relationships.

Eliminate illegal discrimination No
Promote equality of opportunity No
Promote good relations between people Yes
of different groups?
6.

Is the impact of the policy likely to be
negative e.g. is their risk of:
Illegal discrimination No
Reducing equality of opportunity for some No
groups?
Harming relations between different No
people of different groups?
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The support given to staff
involved in a claim promotes
better working relationships

7.

If you have identified potential
discrimination, are any exceptions
valid, legal and/or justifiable?

N/A

8.

If so, what action could be taken to
N/A
reduce adverse effects and promote or
enhance positive effects?

9.

Please describe the options available
for incorporating equality monitoring
into routine arrangements?

N/A

If you have identified a potential discriminatory impact of this policy document, please
refer the issue to Workforce Equality Lead, together with any suggestions as to the
action required to avoid/reduce this impact.
For advice in respect of answering the above questions, please contact Workforce
Equality Lead, HR Department, Queen’s Hospital on extension 3294.
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Appendix D

Plan for Dissemination of Procedural Documents

To be completed and attached to any procedural document when submitted to the
appropriate committee for consideration and approval or ratification.
Title of
document:

Claims Management Policy

Dissemination lead (name and contact details):Gwendolyn Goring, Associate Director of
Legal Services & Senior Solicitor
Date finalised: May 2016
Previous
document
already being
used?

Date due to be reviewed: May 2019
Yes

If yes, in what format and where? Electronic via
SUSSEX PARTNERSHIP NHS FOUNDATION
TRUST Intranet

Proposed action to retrieve out of date copies of the document: Intranet based
document to be archived and replace with revised version
Have any training needs been identified and addressed (give details):
Training is given as and when required only - see policy for details

To be disseminated
to:

How will it be
disseminated, who will
do it and when?

Format (i.e.
paper
or
electronic)

Comments:

Quality Systems
Manager

Originator to send after
ratification at committee

Electronic

For numbering, logging and
issue

Web Manager

Sent by Quality Systems
Manager once
numbered and logged

Electronic

For inclusion on Trust
Intranet and, where
appropriate, archiving
previous version.

Originator

Sent by Quality Systems
Manager once issued

Electronic

For dissemination

All staff

Placed on Intranet
Notified via The Link

Electronic

Placed on the Intranet and
included in article in The Link
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Dissemination Record - to be used once document is approved, ratified and
issued
Disseminated to: (either
directly or via meetings,
etc.)

Format
(i.e. paper
or
electronic)

Date
disseminated
:

No. of
copies
sent:

Contact details /
comments:

Appendix E

Useful Contacts
Legal Advice
Legal advice is available from the lawyers in the Trust’s Legal Services Department.
Out of hours legal advice can be obtained via the Senior Manager/Director on-call or in
an emergency from one of the solicitors in the Legal Services Department via switchboard
namely:
Mrs Gwendolyn Goring, Associate Director of Legal Services & senior Solicitor:
07909 256498
Ms Dana Ellis, Solicitor and Head of Legal Services: 07738 757717
Administration/Reception: 01903 843172 or 01903 843000
(email: Legal Services: legals.services@sussexpartnership.nhs.uk)
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